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PAGE 
1. In a possessory action, solely as such, patents or title papers are inad- 


missible as evidence ; but in a mixed action for the recovery of possession 
and vindictive damages for a forcible dispossession, they may be read to 
the jury to explain the motive with which the party acted, and in mitiga- 
Sees OF CAIN wiscsnincswnsssscvemandnaiiinwadannenite Bailey, &c. vs. Hickman, 415 


2. Where B and W sue in a mixed action, to recover possession and 
damages for a forcible dispossession, and they allege themselves to be 
in possession as joint owners, join in the claim for damages, and these 
allegations are put in issue by the answer, the court cannot instruct 
the jury, that if the evidence showed that B had such possession as 
would entitle him to a verdict in a possessory action, and there was no 
evidence in favor of W, they might find for B and against W. This 
dues not accord with the allegation............c...scceecccececscecccsceccecscseces eee 0. 


3. The supplemental petition of the heirs of a deceased plaintiff, is in the 
nature of the revival of the action, rather than an amendment, and service 
of the new petition and citation must be made on the defendant. 
Babcock, &c. vs. Williams, 428 


4. Where one of the plaintiffs in a joint action, died after issue joined, the 
suit did not abate; and an order to revive it in the name of the heirs, &c. of 
the deceased plaintiff, being made contradictorily with the defendant: Held, 
that no service of the amended petition and a citation or notice to the 
adverse party was necessary, or even judgment by default. 


5. So, where a co-plaintiff died, after issue joined, an order reviving the 
action in the name of his heirs, &c., made contradictorily with the defend- 
ants, was held to be sufficient notice to the latter, to proceed to final judg- 

knows eebbaneceniniaexenteneen sacietenennenese Babcock, &c. vs. Wells et al., 4314 
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6. In an action on a quantum meruit, the defendant may show that there 
was a verbal or written contract between the parties; and if a contract 
really existed, the plaintiff cannot recover in this action. 

Hogan vs. Gibson, 


7. So,ona quantum meruit the plaintiff cannot recover for extra work 
alleged to have been done...... Reva vesecuswassicweds Se webswese scebaeevee Sivenssevetes 


8. Where the plaintiff in the action dies after issue joined, and an order 
of revival was made in the name of his widow, (who was administratrix,) 
and legal representative, which order was duly served by the sheriff: Held, 
that there was no need of a citation to issue, as the representatives had full 
notice of the pendency of the suit.............cs:sssesseseeeeess- Bailey vs. Smith, 


9. If the plaintiff dies after issue joined, a citation is unnecessary, as that 
would be the commencement of a new action, which does not abate in a 
case like this, No judgment by default is required, because issue was 
already JOIMOd. 2. ..00.00reccrceseesees pensninevesee SE neh Ob etenEs Menta iNNRA NCO ~emE- ie 


10. It is irregular to cumulate a petitory action with the proceedings on 

a monition to homologate a sale, in the shape of a reconventional demand. 
If the objection is made, the court will reject such a proceeding and demand. 
Pannell’s Heirs vs. Overton, 


11. If the opponents of a monition set up title in the nature of a petitory 
action, and the other party chooses to join issue on the merits, the court 
will proceed to try the case on the titles, as in a petitory action....... piueneeee 


APPEAL. 


1. Where from the circumstances of the case, it was presumed the appel- 
lant honestly imagined the judgment appealed from, was erroneous, he was 
not mulct in damages,............0+++ Sesiwe sovwiins sseeeee Henderson vs. Bryan, 


2. But when it is manifest, ‘he appeal was taken merely for delay, judg- 
ment will be affirmed with costs, and ten per cent. damages, 
Cochran vs. Perry, 


3. The irregularity of éesting the citation of appeal, by the District 
instead of the Probate Court, from whose decree the appeal is taken, is 
immaterial, and the appeal will be sustained. 

Maddox vs. Maddox’s Executor, 


4. If the record is not made up in such form, as to enable the court to 
examine and revise the judgment below, the appeal will be dismissed. 
Le Blane et al. vs. Viel et al., 


5. So, where the certificate of the clerk, states only that the record con- 


tains “a true copy of all the papers found in the case, &c.,” and there is no 
bill of exceptions, statement of facts, or assignment of errors, the appeal will 
PE a inc vvcvrsecesdtiives ee sicnileniaiaies .... Fredericks vs. Kellar, 
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PAGE 
6. An appeal lies against a judgment sustaining a plea to the jurisdiction 


of the court; and also, when it contains an order remanding the cause to 
WA CON teenies bllbipsd cesenansvunneninanianiitins Stale vs. Judge Morgan, 118 


7. An appeal lies from an order of court, refusing to allow the defendant 
to bond property which has been sequestered ; and also from the refusal to 
set aside an order of sequestration......... idan .. Taylor vs. Penrose et al., 137 


8. An appeal lies from an order of refusal, to set aside a sequestration, 
which is only an interlocutory judgment, not requiring the signature of the 
DOR iiiisccanicsicrimmtimin devicidlmiictunsiits Van Winckle vs. Flecheaux, 148 


9. Where the plaintiff claims three hundred dollars, with interest, and 
there is some interest due at the filing of the answer, it is sufficient to give 
the Supreme Court jurisdiction on appeal............... Olden vs. Alexander, 156 


10. The certificates of the clerk and judge, that the record contains all 
the evidence adduced on the trial, will be disregarded and the appeal dis- 
missed, if the cause is not im a situation to enable the court to examine the 
testimony and the whole case on its merits..,............Phelps vs. Morgan, 181 


11. All the appellees must be cited, or the appeal will be dismissed. 
Percy et al. vs. Millaudon, 271 


12, When the appellee cannot be found after diligent search, service of 
the appeal should be made on his attorney.............cseeeeeeeees coceocecceoes - 1b. 


13. Service of citation, and petition of appeal on the appellee, made at 
the domicil of another, is not goOOd..............6. ceseceesseceees saad xsinasldaneae 


14, No appeal lies from an interlocutory judgment, discharging a rule 
requiring the defendants to show cause why their amended answer should 
not be stricken from the record............+ co cccees Bedford vs. Urquhart et al., 295 


15. The judgment of the District Court, homologating the report of com- 
missioners appointed under the statute of 1832, for opening and widening 
streets, and the assessment of damages, may be appealed from, by any per- 
son interested, and making opposition, when the sum in contestation ex- 
ceeds three hundred dollars.......... Municipality No. 2, vs. Lawrence et al., 305 


16. The manner in which a case is brought before the District Court, 
forms no reason why its judgment should not be reviewed by the appellate 
COUFL....crcreccecreseeers eeqeccescenevecess cusses sestidiiniinvnne weneeunsnsaenbuianlibindich . 1b. 


17. A further extension of time to bring up and file the record, can only 
be asked for at the term and time it is made returnable. It will not suffice 
to apply at the term allotted for hearing appeals, when that is not the term 
to which it is made returnable........ ......ccceceeeeeseceeeeeeees Hart vs. Fisk, 368 


18. Where the clerk’s certificate does not show that the record contains 
all the evidence adduced, and there is no statement of facts, the case will 
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not be examined on the merits ; but if the bills of exception enable the court 
to examine the questions of law, which arose during the trial, the appeal 
will be maintained.................. siesleldisleicmtoanieuiinnditiae Bailey etc. vs. Hickman. 


19. The provisions of article 900 of the Code of Practice, relate to cases 
in which the appellant seeks to obtain from the judge, a statement of facts, 
or his signature to bills of exception, and not to applications for time, and a 


mandamus to the judge a quo to complete the record........ Bass vs. Barton, 


20. At any time before, or at the argument of the cause, the appellant 
may obtain further time, and a mandamus to the judge a quo, to complete 
and bring up the record. Time is given until the next term, to complete 
and file the record..............2..+.+2.+008 Siicnnaineanaionentl asia mmmannnieentns 


21. The residence of an appellee may be shown aliunde, by affidavit 
offered in the Supreme Court, to be in another state, and service of the pro- 
cess of appeal on his attorney will be good, notwithstanding he states in his 
original petition that he is “ a resident of the state.” 

Kimball’s Administrator vs. Dunn’s Heirs, 


22. In making service of petition and citation of appeal on the attorney 
of the appellee, it is only necessary to state they were left at the attorney’s 
domicil, if notimade Porsonally.. <<; viaecsccsccvecscccsrvsvsorseeases Risksideseseauedes 


23. The sheriff’s return is not required to state that copies of the peti- 
tion and citation of appeal, were left at. the usual domicil of the appellee, 
when it is not shown he had several domicils..................sceeseeceeseeeecsees : 


24, It is sufficient to maintain the appeal, if copies of the petition and 
citation come up with the record, instead of the originals. 
Harris vs. Alinutt et al., 


25. The appellee may file an answer to the merits, and on the same paper 
make a written motion to dismiss the appeal....... Briggs et al. vs. Briscoe, 


26. If the citation be issued before the appeal bond is filed, the appeal 
will not, on that account, be dismissed, It is irregular, but it would be 


nugatory to issue another Citation................:00008 oe ee eMevaveo ci oasane ae 


27. All the parties in a suit who have an interest to maintain the judg- 
ment, must be cited in the appeal, or it will be dismissed; so, warrantors 
must be cited, even where there is judgment for the defendant. 

Cuny vs. Robert et al., 

28. If the clerk’s certificate to the foot of the record, states that it con- 
tains “ a transcript of all the proceedings had, and all the evidence adduced 
on the trial,” this will be sufficient to sustain the appeal without a certificate 
that the testimony was taken down in writing at the request of one of the 


parties, to serve as a statement of facts, &c...Gorton vs. Gorton’s Executor, 


29. When there is not sufficient time to cite in the appellee by the return 


day, the clerk cannot alter the time by inserting a prolongation of the day of 
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PAGE ‘ 
appearance in the citation. The day on which the party is cited, must be 


the one fixed by the judge, and be expressly stated in the citation. 
Ginn vs. Clack, 480 
30. The appellee may file his motion to dismiss the appeal at any time 
within three days, after the day on which he is cited to appear; and this 
right he has, even if the record be filed sooner, end the cause set for trial. ib. 


31. Where there was not time to cite in the appellee, on the return day 
fixed by the judge, the appeal was, on motion, dismissed................seeeeees ib. 


32. Where there was not time to cite in the appellee, on the return day 
fixed by the judge, the appeal was, on motion, dismissed. 
' Hempkin vs. Averett, 482 
33. But where there is not time to cite the appellee to the next term, the 
return day should be fixed for the first day of the succeeding term......... . ib. 


34. If the term to which the appeal is made returnable, entirely fails, it 
will be in time to file the record within the first three judicial days of the 
SUCCEC OID TORI isc ss cacececocccconsacdeccecuwacsavesncte Kirkman et al. vs. Butler, 535 


35. Where there was no entire failure of the term to which the appeal 
was returnable, and the court was opened on three several days, although it 
transacted no business, yet the record should have been filed within that 
time, and not having been done, the appeal was dismissed.................0008 ab. 


36. The appellant may obtain further time to perfect the record, if at the 
time or before the argument of the cause, he moves the court to this effect. 
He was allowed until the next term to procure a complete certificate, and in 
the mean time, the judgment in the appeal was suspended. 
Vacocu’s Widow and Heirs vs. Pavée, 537 


37. The clerk is required by law, to certify that the record contains all 
the evidence adduced on the trial. Without this certificate, the Supreme 


Court cannot examine the case on its METItS...........cccccec ccecccecceccccccccce ib. 


38. The judge who trices the case, may certify that the record contains all 
the evidence adduced on the trial, because this is a mode of making a state- 
nee OF Tain eis win csecssccncresen scnhibahenaeiinyiannnnaneniilenyscisiiupnkenlaiaaaate ab. 


39. Service of a copy of judgment nisi, made on a person residing at 
the defendant's domicil, is irregular, because he may be found in the street 
or elsewhere. The return should state, that a copy of the process was 
left al defendant's domicil..........00 scccseseeeeeees State etc. vs. Johnson et al., 547 


40. Service of the petition and citation of appeal on a particular person, 
as the “administrator” of the defendant, when there is nothing in the 
record to show that he really is adniinistrator, or has the capacity to repre- 
sent the heirs, is insufficient, and the appeal will be dismissed. 
Gill et ua. vs. Hudson, 553 
79 VOL. XII. 
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41. If the citation of appeal wants the seal of the court from which it 
issued, it is insufficient, and the appeal will be dismissed on motion by the 
appellee....s.,...0ss0ces Rie schisiskboencessbavarcedotoentoas Ward’s Heirs vs. Bowmar, 


42. The irregularities of bringing up the appeal and citing in the appel- 
lee, are none of them waived by filing any grounds for the dismissal of the 
appeal........... Saha baraiawhlann Ge cwinncateeaceuneemwenneeaeye Saab tae secueerte vatenwss 


42, An appeal will not lie from a judgment or order of the Probate Court, 
ordering an inventory, and the appointment of an attorney of absent heirs, 
even when it is urged the will dispenses with this, and that the property is 
all devised to the instituted heirs...........cescccc00seeseeseees .Zaire vs. Bodin, 


43. If a question of fact is raised in the Supreme Court, the case will be 
suspended on the appeal, until the fact be tried and ascertained in the court 
which granted the appeal.................. Brown’s Executor vs. Wiiliams et al., 


44. So, if the right or interest necessary to entitle a party to an appeal, 
be contested, .and depends on a fact to be inquired into, the appeal will be 
re ii cicsinaiislitennicemmmcnivicsinmntiniiie 


ARREST. 


1. Where a debtor was arrested and held to bail, for a debt not yet due, 
on the plaintiff’s oath that he was about to remove for the purpose of de- 
frauding his creditors, and the affiant states, as the grounds of his belief, 
that the defendant being largely indebted, gave out that he was going to 
travel northwardly, while his real intention was to go to Texas; Held, that 
the affidavit was sufficient to maintain the arrest. 

Desha, Bradford et al. vs. Solomons, 


2. No error or informality in the petition, vitiates an arrest legally made 


3. Emancipated minors are not exempted from arrest, for debts legally 


contracted by them, after their emancipation. 
Merchant's Insurance Company vs. Barroso, 


ATTACHMENT. 


1. Before the plaintiff can obtain an attachment he must make a declara- 
tion under oath, at the foot of his petition, stating the amount of the sum 
OE AON ng sro ssn cwuseosiwendinneeeaseesevesvevees Flower et al. vs. Griffith’s Heirs, 


2. So where the affidavit declared that “ a sum exceeding two thousand 
dollars was due,” the sum due was considered as stated with sufficient cer- 
tainty, to sustain the attachment for that amount....... SR iret nn sche eenbanaie 


3. Garnishees cannot claim a preference over the attaching creditor, 
when they have not made advances on the goods attached. But where they 
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PAGE 
are creditors of a firm, whose property is attached in their hands, by a cre- 


ditor of an individual partner of that firm, they will have a preference 
over the attaching creditor..................sseseeeesees Gardiner et al. vs. Smith, 370 


4, The attaching creditor will have a preference over the consignee, who 
claims the property in payment of a debt due by the consignor, when the 
attachment is levied before delivery to and possession by the consignee. 

Wilson et al. vs. Smith, 375 


5. A delegation of the proceeds of sales of certain cotton for the dis- 
charge of a debt cannot place the delegated creditor in a better situation 
than an actual purchase and payment of the price; and neither can avail 
against an attaching creditor, when there has been no delivery.......... vince 


ATTORNEY OF ABSENT HEIRS, &c. 


1. The law does not authorize the appointment of an attorney to absent 
heirs in every case. When a court is required to make such appointment, 
it ought to demand proof of the fact which authorizes its action; de non 
apparentibus, et non existentibus eadem est lex. 
Robouam’s heirs vs. Robouam’s Executor, 73 


2. So, in a case where the testator has made a valid disposition of his’ 
estate by will, and appointed his executor with seizin: Held, that the Court 
of Probates erred in appointing an attorney of absent heirs, without evi- 
dence of the existence OF OB yess ccsscccccesdacealcedccddsasorewsacsseccescsxedencus ab. 





BAIL. 


1. The majority of the court were of opinion, that the district attorney 
had the choice of remedies, and could proceed against sureties in bail bonds 
in criminal cases by ordinary suit, and waive the summary mode of pro- 
ceeding, under the statute of April 2d, 1835. The state may select any legal 
means of instituting suit, which individuals may resort to. 
Slate, &c. vs. Norment, et al., 511 


2. Where the sureties on bail, produced the principal on the day and when 
called, according to the tenor of their bonds, who was arraigned and found 
guilty by the jury on two indictments, and afterwards disappeared: Held, 
that the sureties were not discharged, because the bond stipulated that the 
principal shall appear at court, and not depart thence, without leave of the 
court, which was not obtained in this case.,......+....... Semeaenucacdcuules este tb. 


3. When the forfeiture of a bail bond has become a matter of record, it 
may be put in suit in the ordinary way and perhaps in no other..,............ 0). 


4. Bullard, J., dissenting. When there is a summary as well as an ordi- 
nary remedy provided by law, the party may resort to either at his option ; 
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PAGE 


but in no case ought this option to be permitted when the law has pointed 
out a specific remedy, and a resort to another would deprive the defendant 
of any advantage, and render his condition more onerous. 

State, &c. vs. Norment et al. 


5. It isnot so clear that when the body of the accused is produced by the 
bail, and notice given to the district attorney, the bail is not exonerated, 
without any formal exoneratur being entered. According to the English 
authorities such would be the effect of a surrender by the bail............... 


6. Judgment nisi on bail bond need not be signed by the judge in order 
that copies be served as notices on the parties. The judge’s signature is 
only required to final judgments...... oo sensapeniii State &c. vs. Johnson et al., 


7. Service of citation or notice of judgment nisi, made on a person resi- 
ding at the domicil of the defendant, found in the street or elsewhere is 
irregular. The return should state that copies of the process were left at 


ithe nice ithiiinincssinsnsemiasninndateliiasisvoueiieeunns ib. 


8. Where a judgment nisi is directed by law to be made final against 
bail, &c., at the succeeding term, and the court fails, it may be done at the 


following term. The law, in this respect, is considered as merely directory, ib. 


9. On a motion to make such judgment final, the proceedings are sum- 
mary, and no particular day need be assigned for trial..................ceceeeees 


BILLS AND PROMISSORY NOTES. 


1. The defendant being sued on his note, formally denied his signature, 
and it was proved. He afterwards objected to the plaintiff's right to recover, 
because he did not prove title to the note: Held, that having formally de- 
nied his signature, he was prohibited from every other means of defence. 

Cochran vs. Perry, 


2. In a suit on a promissory note, signed by the husband and wife jointly, 
and there was no proof of his signature, or authorization to her to sign it, 
but she recognized the debt in her will: Held, that no recovery can be had 
against her succession, because she could not contract such a debt during 
marriage, without the authorization of her husband, which is not shown. 

Maddox vs. Muddox’s Executor, 


3. Where a note is endorsed in blank by the payee, it passes by delivery ; 
but in a transfer and sale by the payee, the transferee may disregard the 
endorsement, and proceed on the act of sale. 

Denton vs. Duplessis, 


4. Where the payee of a note, endorsed by him and even another after 
him, in blank, is in possession of it, he may sue and recover by the execu- 
tory process, when the note is identified with the mortgage. 

Mourain vs. Devall et al., 
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PAGE 


5. When the payee is in possession of a note, on which his name is en- 
dorsed in blank, no proof of a re-transfer is necessary to enable him to 
CORT sci ccseriqoccontaeninciniv COS sicnitindiniubGutied Mourain vs. Devail et al. 


6. So, the payees of a bill of exchange, with their names endorsed in 
blank, are entitled to sue and recover from the acceptor, without showing a 
re-transfer, when there are subsequent endorsers. 

Hill et al. vs. Holmes & Smith, 


7. If the payees have continued in possession, or have endorsed the bill 
to a third party, and taken it up under protest, they are equally entitled to 
recover against the acceptor...........c.ssscsceccosscee coves : 


Oe Ceres eeeeresseceses . 


8. In an action by the holder against the maker of a promissory note, 
where it is shown by authentic act, that the note sued on was delivered to 
the plaintiff, endorsed in blank by the payees, as the price of real estate, sold 
by him to the defendant, he will recover without proof of any of the sub- 
Segue CERNE NNI 00 cseisisincsantassesvnccekentditetion Freeland vs. Hodge, 


9. Where a note is nof acquired in the ordinary course of business, but 
was executed and given by the defendant to the plaintiff as the price of real 
estate, the payees and endorsers thereon, will be considered in the light of 


93 


96 


ib. 


~ 


77 


SUOMI Secchi cei csteciancccdses adedeeesluteiehekiteet ne . 2b. 


10. The original holder of a note endorsed in blank, being in possession, 
he may sue the maker and recover without proving the endorsements, ex- 


cept the payee, as the note passes by delivery...............cccecseceeceees aes - 20. 


11. Where a bill of exchange is not presented for acceptance, nor for 
payment until two days after the expiration of the last day of grace, the 
drawer is released, unless the holder shows that the drawee had no funds of 


the drawer in his hands...... an eee Fulton Company vs. Wright et al., 386 


12. The drawer of a bill is presumed to have funds in the hands of the 
drawee, and has a right to require that the payee should present it for pay- 
ment on the last day of grace, and on failure of payment, to have it pro- 


tested, and legal notice Ziven...........ccssece sooscecesceces Widnaduaamadcisees wcdeeees One 


13. Where the vendors of a steamboat take a bill of exchange for the 
price, reserving a privilege and mortgage on the boat to secure payment, 
and the bill is not paid by the neglect of the holder in not using due dili- 
gence, the mortgage which is but an accessory to the debt is extinguished 


| | eee SesbebebaKiceddetadtunisnnmteet Ae . 2b. 


14. A bill of exchange must be presented for payment to the drawees, on 


the day it becomes due, or the drawer will be discharged....Grant vs. Long 402 


15. No irregularities of the mail which prevent a bill from arriving in 


season, will excuse its non-presentation for payment on the day it falls due. id. 
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16. A note made payable on a particular day without defalcation, is enti- 
tled to the usual days of grace, before it is protested for non-payment. The 
words, without defalcution, imply that it is to be paid without diminution or 
set off, in favor of the maker or endorser. 

M‘Donald vs. Lee’s Administrator, 


17. In an action against the maker of a note, the plaintiff must prove a 
demand of payment, made at the place indicated in the obligation, before he 
SR ligt i inattg slssiniinsesinsasunacccadinmdanumvins Warren vs. Allnutt, 


18. The notary’s declaration or certificate of protest, must state specifi- 
cally the names of the drawer and endorser, and. the time and manner of 
serving and forwarding the same, and be recorded, to afford legal proof of 
MOUUCO. £04 )5005sncescga'ssevusssiceaoes banwscdseesauycoconecescohanme Nee MUnUll eb al. 


19. Where the endorsers are discharged from liability, for want of legal 
notice of the dishonor of the note, but assume the payment, and propose 
to arrange and take up the note, it will not be binding on them when the 
other party fails to show, they were not ignorant of their rights, and of 
hele discharge for want OF ROGCD..........c0sesccscccerseescedssrerssessessecseseees 


20. In an action against the maker of a note, endorsed by the payee in 
blank, the endorsees and holders must prove the endorsement of the note to 
thei, before they can recove’.............cseeeeeeeeees Briggs et al. vs. Briscoe, 


21. In an action against the drawer of a bill, or maker of a note, a de- 
mand of payment and presentation of the bill or note at the place indicated 


on its face, are indispensable, and must be shown, to enable the plaintiff to 
FCCOVEY.....2.00. snows seeeenees keeesUeaeueenswees daleeeree auc Warren vs. Briscoe, 


22. Where endorsed notes are taken at probate sale, paraphed “ne varie- 
tur,” the executor may take out an order of seizure and sale, as against the 
maker and mortgaged property, on the production of the procés verbal of 
sale, without making any proof of the endorsements on the note. The 


endorsers in such cases are considered in the light of sureties. 
Gorton vs. Gorton’s Executor, 


23. A note secured by mortgage must be presented, and a demand of pay- 
ment alleged and proved to have been made at the place designated, before 


an order of seizure and sale can be supported to enforce payment. 
Moss vs. Byrnes, 


24, The plaintiff may strike out special endorsements on a note in suit, 
OE ae Gaeee OF Tie CHEN... .. 0... cc cevsssivecsicoriscsssneeces Bullock vs. Nally et al., 


25. It is no objection that a note is made part of the petition, to the right 
of the plaintiff to strike out special endorsements at the trial; for it is 
made part only with a view to verify what is written, and does not require 


proof of the signatures which may be stricken OUb...........6....c0eeeeeeeeeees 








PAGG 


435 


454 


465 


ve td. 


469 


472 


476 


615 


619 














PRINCIPAL MATTERS. 


BILL OF LADING. 


1. A bill of lading, although it acknowledges the goods were shipped in 
good condition, does not authorize the acknowledgment to extend beyond 
the external appearance of the packages containing the merchandize. 

Curell vs. Johnson, 


CITATION AND PETITION, SERVICE OF. 


1. The acceptance of service of citation has the same effect as if it had 
been served by the sheriff........... eeseeeeseeeS@rton et al. vs. Brooks’ Heirs, 


2. The acceptance of service of a defective or insufficient citation by the 
party, or his attorneys, does not waive or cure any irregularities in the cita- 
Geet FOE, .. sc csndenssissacssnwenancnee Seccvcccensenteseedecees cosanessniececoninnnagedeenns 


3. If a defendant only left the state temporarily, he does not thereby lose 
his domicil; and if permanently, the house in which he last resided, is the 
place where service of citation and other process may be made. 

Brown vs. Trent, 


4. In the silence of the code as to the manner of serving notice of judg- 
ment, it isthe most reasonable to adopt the practice which would be re- 
quired in the service of original process,..........cccccscecccccseccesscseccece eve 


5. Notice of judgment must be served in the same manner, as in serving 
petitions and citations in the first instance 


THOR mee ee eee was re eee seer eeeeeeeeeesee® 


6. Service of citation and petition of appeal on a person, stated in the 
sheriff’s return to be administrator of the deceased party, when it does not 
appear from the record that he is such, is bad, and the appeal will be dis- 


PAGE 


290 


596 


ab. 


600 


ib. 


WHNGO osc d os ticnccsacaniateduccmaniinaensmsineas Gill et ux. vs. Hudson, 553 


7. If the citation of appeal wants the seal of the court, it is insufficient, 
and the appeal will be dismissed on motion........ Ward’s Heirs vs. Bowmar, 


8. Where the defendant acknowledged service of the petition and filed 
an answer to the merits, and rendered his account as administrator, it is a 
waiver of service of citation, and he cannot afterwards except for want of 
such service and proof of the plaintiff ’s capacity to sue. 

Reynolds’s Tutor vs. Reynolds’s Administrator, 
(SEE ALSO APPEAL.) 


COLLATION. 


1. A minor grandchild, inheriting in right of its mother, jure representa- 
tiones, is not bound to collate the value of a slave given to it by the deceased 
grandfather, before the death of its mother. 


571 


617 


Mason vs. Mason’s Widow and Heirs. 589 
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COMMON CARRIERS. 


PAGE 


1. A person, asa carrier for compensation, who sacrifices the property of 
another, to save his own, is bound to pay for the property so sacrificed. 
Nickle vs. Buckner, 321 


2, Where a steamer took a keel-boat in tow along side, and, to avoid a 
snag, changes her course, by which the keel-boat is snagged, the steam-boat 
is bound to pay for the loss............. Kcepenetiin CRN aS EReNENONNES ib. 


3. But if the accident was inevitable to the keel-boat, by keeping their 
course, and by a change the steam-boat would have been injured, her own- 
ers are not liable for the loss of the keel-boat................ccccsececsseceesseees ib. 


4. Freighters or shippers of goods have a privilege on the vessel for the 
amount of damages occasioned by the failure in delivering the goods, 
through the fault of the captain or owner. 

Stinson et al. vs. Schooner Pennsylvania, 332 


5. Where the master and owner of a vessel lands goods at an interme- 
diate port, and ships them to their place of destination on board of another 
vessel, without the consent of the shipper, and they are lost, he is liable for 
ae SE OE Ce Mei oss sisk ge see svevsssscsescacnces stdaesineccteeaseeeussecese posevevs ab. 


CONSIGNOR AND CONSIGNEE. 


1. The party, or consignee, who claims to have a privilege on property 
consigned, for advances, must show, affirmatively, that the property was at 
his disposal, or that he had received a bill of lading, or letter of advice, 
previous to the seizure, or he cannot hold against an attaching creditor. 
Hyde & Goodrich vs. Smith et al., 144 


2. A party making advances, for and on account of a vessel in a foreign 
port, and who executes a bond, to obtain her release from seizure, condi- 
tioned to pay the amount of forfeiture, in the event of its being declared by 
the supreme judicial tribunal of the country, is entitled to recover full 
indemnity for such advances, and the penalty of his bond, from the owner ; 
reserving to the latter the right to recover back the penalty, in case the for- 
FOIMEO 19 TOMI ..: ...05.0000:<0c0500000- 00000808 MGregor vs. Brittingham et al., 182 


3. The attaching creditor will have a.preference over the consignee, who 
claims the property in payment of a debt due by the consignor, when the 
attachment is levied before delivery to and possession by the consignee. 

Wilson et al. vs. Smith, 375 


4. Where cotton is shipped to a consignee, who is a creditor without 
privilege, the property of the cotton still remains in the consignor, until 
delivery to the consignee......,.... paskene levigih- samen lends ties emnnsienee igen sarees ib. 
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5. Where A consigns property to B, to sell and pay C, and C accepts the 
delegation, the consignor can make no other disposition of it. 
Wilson et al. vs. Smith, 375 


6. The possession of the master ‘of the boat or vessel is that of the con- 
signor; and when the consignee has made no advance on the property, and 
having neither possession, or a privilege under the code, the attaching 
creditor will take it im preference.............cccccccsccsecchscers sececseccecssccee $00 


CONTINUANCE. 


1. When a cause is called for trial, the party who has not been able to 
procure the necessary evidence shall be entitled to a continuance, on satis- 
fying the court, by his affidavit, of the materiality of the facts on which he 
relies to obtain a continuance.......... scocesssesecesees Vinchester vs. Righter, 256 


2. The mere act of taking out a summons for witnesses,‘and handing 
them to the sheriff, is insufficient ground on which to obtain a continuance. ib, 


3. A continuance may be granted on the day fixed for the trial, but the 
materiality of the evidence must be shown and sworn to................+ Secasse ib. 


4. A reasonable time will be allowed for the return of a commission sent 
to a distant parish to take evidence. Ina Court of Probates, sitting monthly, 
a continuance should be granted with more facility than in a District Court, 
which only sits semi-annually... Kimball’s Administrator vs. Dunn’s Heirs, 445 


5. The absence of one of the counsel, when there are two employed, 
cannot be urged by the one present as grounds for a continuance, because 
the other is the principal in the cause. If it were otherwise, a party could 
always obtain a continuance, by requesting his principal counsel to absent 
U1 | | er ee seseseeeeeDrown’s Executor vs. Faulk’s Administrator, 592 


CONTRACTS. 


1. The legislature has no right, perhaps, to add to the obligations or 
responsibilities which flow from a contract at the time it is made; or to 
abridge any of the rights which it conferred........ State vs. Judge Bermudez, 352 


2. So, acquired rights, and existing contracts, cannot be affected by sub- 
sequent legislation ; but, in relation to remedies, forms of proceeding, and 
limitation of actions, a different principle applies, and the legislature may 
MOMIFY themMerce.a.ccncrerccessecocccscerceoserssascceee: corabecceeseeceesscescnseescoscen Sib 

3. The monition law of 1834 is a remedial statute, and applies as well to 
sales made before, as since its passage..............6 asigaedadecCanacddavendeomeaane . ib. 

4, It is delivery only, in a contract of sale, which transfers the property ; 


80, also, in a datien en paiement..... .....csceeeeeeeseees Wilson et al. vs. Smith, 375 
80 VOL. XII. 
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5. In seeking for the intention of the parties to a written contract, the 


whole of it must be examined, and, if possible, effect given to every part. 
Millikin vs, Minnis, 539 


CORPORATIONS. 


1. Corporations are not absolutely bound, literally to use the name and 
style given them in their acts of incorporation. A slight alteration in stating 
the name is unimportant, if there be no possibility of mistaking the identity 
of the corporation suing.......... Mechunics’ and Traders’ Bank vs, Prescott, 444 


COURTS. 


1. The federal and state courts are considered foreign to each other, even 
when sitting in the same state..,............esee0: Hampton’s Heirs vs. Barrelt, 159 


2. The Probate Court has power to decide on the character and validity 

of sales of land and slaves, when the question arises collaterally, in the 

examination of matters in which it has jurisdiction; asin ascertaining what 

property belongs to a succession, and in partitioning property among heirs. 
Henry vs. Keays. et al., 214. 


3. The District Court has authority to ordain and regulate a partition of 
property held in common, by other title than hereditary succession, at the 
suit of a co-proprietor. It is the ordinary action de communi dividando....... ib. 


4. The District Court is not without jurisdiction ralione materia, in an 
action of partition between co-heirs, and joint owners of immoveable pro- 
perty, of full age, inherited from a deceased Sistor..............ecceeeeseeeeeeenes ib. 


5. The testator, leaving a forced heir, cannot, by the provisions of his 
will, dispense with the intervention of the Probate Court, and the forms of 
law required in making the inventory of his estate. 

Chase, Under Tutor, vs. Matthews’s Executors, 357 


CURATOR AD HOC. 


1. A curator ad hoc to an absentee, should be appointed to represent him 
and defend the suit, when he is not otherwise represented in the state. 
M‘Micken vs. Smith et al. 155 


2, Acurator ad hoc must be appointed to minors, or other persons intended 
to be sued, and who are without a curator ad litis, or who are absent and 
not represented in the state...... Kimball’s Administrator vs. Dunn’s Heirs, 445 


3. A curator ad hoc cannot be legally appointed to prosecute the removal 
of a tutor or tutrix from office, when there is an under tutor in office. He 
alone can be authorized to act....M@’Guire, Curalor ad hoc, vs. Ross, Tutrix, 575 
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4, The intervention of one of the minors, after her emancipation by mar- 
riage, cannot cure the nullity resulting from the appointment of a curator 
ad hoc, to remove a tutor, when there is an under tutor in office. 

M:Guire, Curator ad hoc vs. Ross, Tutriz, 

5. A curator ad hoc, under a void appointment, cannot require the tutor 
to render an account, or make opposition to it when rendered......... eavaniie 


6. Curators ad hoe may be appointed, in particular cases, for the benefit 
of persons having suits to institute against absentees, who cannot otherwise 
arrest or attach the property of such absentees, or make service of citation, 
either personally or at their domicil.............00..006 George vs. Fitz Gerald, 


7. In the case of Guillet vs. Erwin, 7 Louisiana Reports, 580, if it had 
been urged, that prescription would have been interrupted by the appoint- 
ment of a curator ad hoc to the defendant, the plea of prescription might 
probably have been supported...,........csccccscessesceceees merece saaduaeaens eaages 


8. So, where a defendant resides in another state, and never had any 
agent or domicil here, and has no property or interest in this state, he may, 
nevertheless, be sued here in a personal or redhibitory action, by the appoint- 
ment of a curator ad hoc to defend him............. sgnncamenivackessadateaas cckewe 


DAMAGES. 


1. The act of congress which passed in 1832, allowing front proprietors 
a preference in becoming purchasers of the back concessions in their rear, 
gave to them, from the time of its passage, an inchoate right sufficient to 
maintain an action of damages of waste committed on the land, even before 
CONG COD POR scissccrivnncccmnennecemincs daaueenera Terrill vs. Chambers, 


2, When the front proprietor acquires title from the United States to the 
back concession, since waste has been committed, the party committing it is 
thereby liberated from any claim which the latter, (7. e. the United States,) 
might have against him for damages. He cannot be liable to two parties 
for the same iNjUTy............ceceeeeees sdauecovsnasdanacsdodudvaiduassuaneseaccaeenees 


3. The proceedings instituted by a proprietor of land, before the regis- 
ter and receiver, to inquire into the titles of his neighbor’s land, arising on 
confirmed claims, although they cause much trouble and expense to the 
adverse party, form no claim for damages, when it is not shown they were 
prompted by malice........ a nbiaine anid Aemauanieniewsinlan . Terrill vs. Chambers, 


4. When excessive damages are given, the verdict and judgment will be 
set aside, and the case remanded.............ccecscesccceccccsecceccces seceecececees . 


DEBTOR AND CREDITOR. 


1. The right of a creditor to attack a sale, as fraudulent, made by his 
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debtor to a third person, depends on his showing hé was a creditor before 
the date of the act. Buta judgment by the creditor against his debtor, is 
not conclusive upon the vendee of the debtor, unless he was made a party. 
He has a right to controvert the demand, and avail himself of every defence 
the original debtor had.............00......«.Lopez’s Heirs vs. Bergel, f. w. ¢., 


2. So, where the vendee of a debtor was sued, he was allowed to plead 
prescription to the demand of the creditor, on which the latter had obtained 
a final judgment against the debtor........... paceesecssesesense kiienehvinnnteieusees 


3. No creditor can sue, individually, to annul a contract, as fraudulent, 
made before his debt accrued. So, if a note of the common debtor is pre- 
scribed, and he promises to pay it, after a sale of his property, his creditors 
cannot attack the sale as fraudulent, on account of the debt, and sue the 
VENdEC.......0000008 ditineminvesentretirenanetetenian aenmaeiseneiesesate deisiintenueneen sem 


4. The vendee of a debtor, when sued, has a right not only to resist a 
judgment offered in evidence against him, to which he was no party, but to 
insist on the plea of prescription, and the same defence which had been 
overruled, and finally to offer new testiMONyY............ccceecseeeseeeeeeees eviews 


5. Ina suit by a creditor against the vendee of his debtor, to annul a 
sale by the latter, the judgment against the common debtor is admissible in 
evidence only to prove that such a judgment had been recovered, but the 
evidence on which it was obtained is inadmissible. The return of nulla 
bona, on the execution, is admissible to show the inability of the debtor to 


PY vevesecccccvecvccsssecveecs Seesececees Ce meee eH eee OS OOOH SHOE OS SEPT OE EHEE EE SESE SS OOS SEES 


DOMICIL. 


1. A person may change his domicil at will, and any restraint on his 
choice would be an abridgement of his rights: So, every citizen is allowed 
to select his domicil, as his interest, inclination, or even caprice, may direct. 

Hennen vs. Hennen, 


2. It is sufficient to effect a change of domicil, if the act of residing in 
another parish be combined with the intention of fixing a residence there, 
even when the party resides alternately in two parishes..,............... eeneus 


3. Where a resident of the parish of Orleans elected his domicil in the 
parish of St. Tammany, and made his declaration, in writing, before the 
parish judges, of the parish from which and to which he removed, accord- 
ing to law, and resided alternately in each, had a dwelling house on each 
establishment,,and transacted business in both, but held office and voted 
only in the latter: Held, that this is a complete and legal transfer of domicil, 
so as to entitle him to be sued in the parish to which he has transferred it, ib. 
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DONATION. 


PAGE 


1. The right of reversion, on condition that the donor survives the donee 
and his descendants, does not accrue so long as any of the descendants of the 
GONEE BUFVIVE.......c..eeeeeeees bsauedeneees Sexes Seghers vs. Schmidt, Tutor, etc., 207 


2. So, where it was stipulated by the father, who gave his daughter cer- 
tain real and personal property, and slaves, on her marriage, that, in case 
he survived her and her descendants, the donation should return to him, and 
the donee died, leaving four children, one of whom also died: Held, that no 
part of the donation reverted, so long as descendants of the donee were 
LiVIMQecrcvscvccccsccsceses Serenaesscenesnoeensssses srececssesencscsaseseceee seccecseccces weve 1D. 


DOWRY. 


1. Sustenance for the year of mourning can only be claimed by a widow 
who has brought dowry to the marriage. It is allowed as compensation for 
the delay in recovering back her dowry, if she'prefers it to the interest. 
Michot. vs. Flotte’s Administratrix, 129 


2. The estimated value of slaves settled as dowry does not transfer the 
property in them to the husband, without an express declaration to that 
effect in the marriage contract. So, the husband comes under no express 
obligation to pay the price of slaves thus estimated, than of lands which are 
dotal, which cannot, even by express agreement, become his property. 

Bourg vs. Trahan’s Heirs, 278 


3. There must be a definite price fixed for slaves constituted dot, which 
the husband is bound to pay, or there will be no sale to him of the property. ib. 


EVICTION—sEE WARRANTY. 


EVIDENCE. 


1. Evidence of the contents of letters having no relation to the allega- 
tions in the pleadings, will not be received. 
Colsson vs. Consolidated Association Bank, 105 


2. A paper containing an amicable demand in writing by the plaintiff, is 
inadmissible in evidence, when it is so manufactured by him, as to corrobo- 
rate some of the material allegations of the petitioner’s demand............ ib. 


3. In relation to matters en pais, a general allegation will entitle the 
party to introduce his evidence, unless the adverse party calls for particu- 
lars; but when an authentic act is attacked, the nullity, informality, or 
fraud must be specially alleged to admit evidence Of itee....ccseceesescsessecee We 
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4. So, where the wife sued to annul an act, in which she renounced her 


right of mortgage in favor of her husband’s creditors on general allegations 
of informalities, deception and error, she was precluded from introducing 
evidence to show that the act was not read to her..............ccccessseceseeves ab. 
Colsson vs. Consolidated Association Bank, 105 
5. In an action by the wife to rescind her renunciation on the ground 
that the debt secured did not accrue to her advantage, the judgment of 
separation of property from her husband, will only be received in evidence 
rem ipsam. She must prove her demand aliunde........ccecssccsesccseeecseees ab. 


6. In an action of partition, in which the plaintiff claims to be joint 
owner of one-half of the land, the joint petition of him and the defendant 
to the register and receiver claiming the same land, and their joint answer 
to a suit against them for it, are admissible in evidence to show the respec- 
tive rights of the parties....... wane tats pccaSaceaneneeeie Michel vs. Davis’s Heirs, 152 


7. The affidavit of a party is admissible in evidence to show the loss or 
destruction of his titles, by supporting the circumstances which render the 
Bt isn scssrvesenntensrvecons enw Gravier’s Curator vs. Rapp, f. w.c. 162 


8. So, where the destruction of the dwelling house is shown by proof, the 


oath of the party will be received in evidence, to show that his title deeds 


IO Biiiikittiiocsinrmnicinnmnnninaniabinibiatnes wiabies 


9. Payment of some of the instalments of the price ; occupation of the 
premises ten years in the knowledge of the plaintiff; having them surveyed 
and building a house thereon, all taken together, furnishes circumstantial or 
presumptive proof of ownership, when the written title is shown to be lost. ib. 


10. When the plaintiff fails to produce satisfactory evidence of his 
demand, on a plea of the general issue, he will be non-suited. 
Duplantier vs. Barker, 167 
11. Parole evidence will not be received to show that the husband pur- 


chased certain property at the probate sale of the mother-in-law’s succes- 


siete Get Whe WO cccsess. sevssescvessssseesoeesevensses Stokes vs. Shackleford et al. 170 


12, The vendee of a judgment debtor, when sued by the creditors, has a 
right not only to resist such judgment as evidence against him, to which he 
was no party, but to insist on the plea of prescription with the same defence 


which had been overruled and to offer new testimony. 
Lopez's Heirs vs. Bergel f. w.c. 197 


13. Ina suit by a judgment creditor against the vendee of his debtor, to 
annul the sale, the judgment against the latter is admissible in evidence 
only to prove that such a judgment was recovered, but the evidence on 
which it was obtained is inadmissible. The return of nulla bona on the 


execution is admissible in evidence in such case, tu show the inability of 


the debtor to Ppaye...cccscsveersreererccs oaaibibloeuaa elena Mnehehavonvatess Neceeeceeeeree ab. 
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14, The plaintiff may offer his own advertisement in evidence, in claim- 


ing the value of stolen goods, as a circumstance going to identify the goods, 
and occuring before the institution of suit............Patierson vs. Behan et al. 227 


15. Parole evidence is inadmissible to prove that a corporation, as an insu- 
rance company, in its corporate capacity, undertook a certain risk for which 
it is legally liable. In general, corporations can only contract in writing, 
through their official organ, although their assent to certain contracts may 
sometimes be inferred from their silence or acquiescence. 
Courtnay et al. vs. Mississippi Marine and Fire Insurance Company, 233 


16. The husband’s acknowledgment in the marriage contract, that he has 
received, and is accountable for her dot, furnishes no evidence of payment 
in favor of the wife’s claim, against third possessors and creditors of the 
GOD Aes ond wis decccnccsansaticddveccusceeudne Dimitry et ux vs. Pollock et al., 296 


17. A judgment obtained by the wife against her husband for the reco- 
very of her dowry, will not be received as evidence of her claim against 
third possessors and creditors of her husband, when its existence is denied, 
and it is alleged to have been obtained by collusion, and without proper evi- 
DMM sicvisiinicwcsi Se dadaucdesdcasenuscssade ase Gtidandiewaxeucedssasaaese oesés! easeseaencons 1b. 


18. Prima facie evidence of the wife’s claim for her dod, is not sufficient 
to authorize her to proceed against third possessors of the husband’s pro- 
NE sicinnnvindiiava Oheninigtcin muna seionnaeciie seit ensinnnicnpey anit ib. 


19. Under the averments, that the ‘goods to the amount mentioned in 
the policy of insurance, were not lost, and that the insurer suspected, and 
had reason to suspect, that the pretended loss was altogether fraudulent,” 
evidence will be received to prove that the plaintiff had not the goods when 
the loss occurred, and that it was fraudulent. 
Brugnot vs. Louisiana State Marine und Fire Insurance Company, 326 





20. Presumptive, as well as direct evidence, will be received to establish 
the fact that, the plaintiff set fire to his own store, with the intention to 
defraud the underwriters. 
Regnier vs. Louisiana State Marine and Fire Insurance Company, 336 


21. Presumptions and circumstantial evidence ina case, may be insuffi- 
cient to convict in a criminal prosecution for arson; and yet sufficiently strong 
to prevent a recovery on a policy of insurance, when the claimant is charged 
with attempting to defraud the underwriters............ccsccecssseecsececencseree ib. . 


22, Patents or title papers are inadmissible in evidence in a possessory 
action; but may be read to the jury in explanation of motives, and in miti- 
gation of damages, in a mixed action for possession and vindictive damages. 

Baily &c. vs. Hickman, 415 


23. A certificate of the appointment of a curator must be given and cer- 
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tified from the records by the clerk, when there is one acting in the Probate _ 

Court, in order to be received as evidence of the appointment and capacity 

of the curator to act. The certificate of the probate judge is insufficient. 
Reynolds’ Curator, &c. vs. Mahle. 424 


24. Parole evidence is admissible, first to show the form of a contract be- 
tween plaintiff and defendant, whether it be written or verbal; and if the 
latter, to make proof of it.............0.00+ susasieemienteeennent Hogan vs. Gibson, 457 


25. Evidence of a verbal contract will not be admitted until the court is 
satisfied there is no written one ; and when the court permits evidence of a 
verbal contract to go to the jury, it is proof to them that there is no written 


ONE ...ccccceccccsccscccccccccccccccetercccessecceeenecgensessccssees Perrrrrrrer i reer erties 


26. When the evidence shows the ownership of the note sued on to be in 
the plaintiff at the institution of suit, he will recover, notwithstanding his 
attorney may have improperly erased the blank endorsements, showing the 
regular transfer by endorsement to him............00....06 Friend vs. Bowmar, 461 


27. Where the evidence is contradictory, and the case turns on facts, if 


the judgment is not manifestly erroneous it will be affirmed. 
Garrett vs. Knox’s Administrator, 463 


28. Where there is no evidence in the record of the laws of the state, 
where the transaction or contract in question was made, it will be decided 
according to the laws of this state.............. econ Hurris vs. Allnutt et al., 465 


29, Where the answers on facts and articles touching the law of another 
state in relation to interest, show that there is a statute law on the subject, 


the statute must be produced as the best evidence. 
Mason vs. Mason’s Widow and Heirs, 589 


30. Parole evidence, admitted to show the act of putting in possession in 


a manner manifestly erroneous and inconsistent with the written evidence 
of title, will be disregarded............ Sinemet eeeeeeMillikin vs. Minnis, 539 


EXCEPTIONS. 


1. If the judge be requested by either party to charge the jury in a parti- 
cular way, and he refuses, a bill of exceptions may be taken to such refusal, 
which should be signed by the judge, even after the jury returns with their 
ERE ey sisbeeeysiossbsaeiseceouen State vs. Judge Buchanan, 202 

2. An exception may be taken to the charge, or the refusal of the judge 
to charge the jury as requested, at the time, but the bill of exceptions may 
be drawn up, and submitted for the signature of the judge, within a reason- 
able time thereafter and before judgment is signed............. aivasnontense eounie Oe 


3. The petition must contain the name and surname of the plaintiff; and 
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an exception showing that only the initials of the plaintiff’s christian name 


are stated in the petition, will be sustained and the case remanded. 
Lee & Hardy vs. Rice et al., 254 


4. Where an objection is made to a note being received in evidence, on 

the ground that there is a material variance between it, and that described 

in the petition, the party objecting must point out the discrepancy in his 

bill of exceptions............ enevesese eerscawensouees’ se wentenwes Hennen vs. Wetzel, 265 
5. Bills of Exception must set out the grounds and every thing necessary, 

to enable the appellate court to determine whether the inferior court erred 

or not....... whteubacnaes sansvwnennns winweh: skenis avetuevevsecsebasensiens pichanmaneni oe 


6. After judgment by default, which is equivalent to issue joined, it is 
too late to take an exception to the plaintiffs capacity to sue. 
Reynolds, Tutor, &c. vs. Reynolds’ Administrator, 617 


EXECUTORS, ADMINISTRATORS AND CURATORS. 


1. Where an executor has the seizin, and is appointed detainer of the 
estate of the testator in the will, he is entitled to full commissions on all , 
the estate, both on that which is unsold, and the debts uncollected, when 
none of the latter appear to be due by insolvents. 

Robouam’s Heirs vs. Robouam’s Executor, %3 


2. A charge of a round sum in a notary’s account for taking an inventory, 
and delivering copies, &c., is illegal, and contrary to the tariff even in suc- 
cession matters, and should be disallowed by the executor; or it will be 
stricken out by the court on OPPOSition...........ceseceeeeee écvieeUaucawesaneeeteuaee ab. 


3. The functions of an administrator, do not, like those of an executor, 
cease at the end of the year, but continue until the administration of the 
estate is finished.................. keeevaeas dae Michot vs. Flotte’s Administratrizx, 129 


4, The administrator is responsible for any sum falling to the estate of , 
the deceased by inheritance, after his death, and which comes into his hands 
as administrator, even after the inventory is taken; and he is also enti- 
tled to his commissions on the same. 

Pinnell et al. vs. Scriber’s Administrator, 608 

5. But where the administrator surrenders a claim in favor of the de- 
ceased on his father’s estate, to his widow, and omits to place it ia his ac- 
count of the administration, he will not be allowed to present a second 
account including this item, with his full commission charged thereon...... ib. 

6. Where the court is unable, from the evidence, to strike a final balance 
in the settlement of an administrator’s account, the case will be remanded, ib. 


EXECUTORY PROCESS. 
1. Where a creditor demands the execution of a judgment rendered by a 
tribunal, different from ¢hat within whose jurisdiction the execution of it is 
81 VOL. XII. 
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sought, he may resort to the executory process ; but this process cannot issue 
from a court within the same territorial jurisdiction. The party must resort 
to his fiert facias on his judgment............ Canal Bank et al. vs. Copeland, 


2. The payee of notes endorsed in blank by himself, secured by a mort- 
gage, and marked ne varietur, may sell and transfer the notes and mortgage 
by authentic act to a third person, who will acquire such title thereby as 
will authorize him to sue out an order on seizure and sale, 

Denton vs. Duplessis, 


3. So, where the holder of certain notes, endorsed in blank by the payee, 
who shows himself to be the transferee by authentic evidence from the 
payee, he isentitled to an order of seizure, on the mortgage with which the 
notes are identified, independently of the endorsement...............seeceeeeees 


4. Where the payee of a note with his endorsement in blank, is in pos- 
session of it, he may resort to the executory process and disregard the en- 
dorsement, when the note is identified with a mortgage. 

Mourain vs. Devail et al., 

5. An order of seizure and sale cannot be sustained on a judgment, which 
is neither alleged or shown to have been recorded............. Brou vs. Kohn, 


So, an order of seizure and sale cannot issue against property in the 
hands of a third possessor, unless the act of mortgage is duly recorded and 
is icieicksiieiesibauniassanceau aide gine tore sibs ecine sreveniecieeasseleen peviheoewee¥s 


GARNISHEE. 


1. No recovery can be had against the garnishee until judgment against 
the principal debtor.................... sleaeidiuomeneawe tne Proseus vs. Mason et al., 


2. A garnishee is required to answer interrogatories within the legal delay, 
or his neglect is to be considered as a confession of having funds of the 
defendant’s in his hands; but this does not prohibit him from answering 
after the legal delay, provided no steps are taken in the mean time to fix his 
responsibility. ..... aie'5is Sif Gla ois Sula. sajwis byw aiwlsina ow Niveiclw gui meiena ee aiasin Doeeeew necesuaieeeeene 

3. Where an act is to be done within a given time, (as the filing an 
answer, etc.,) it may be done afterwards, if nothing occurs to prevent it. 
So, a garnishee may answer interrogatories afler the legal delay, and at any 
time before the cause is set for trial, or, perhaps, at the trial, and they will 
TNS CE ciiincccnecncrinscietnsdininncnintinsiinsiiinaminvenens 


4. Garnishees cannot claim a privilege, or preference, on goods attached 
in their hands, when they have not made advances on the identical goods 
attached......... ais ai sicts nae elsig atinssisis vibelate entepwete eelisseaies Gardiner et al. vs. Smith, 


5. But where the garnishees are creditors of a firm, whose property is 


attached in their hands by a creditor of an individual partner of that firm, 
they will have a preference over the attaching creditor.............csccceseseree 
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HEIR. 


1. Where the mother, as natural tutrix, exchanges certain slaves of the 
community for a tract of land, the son, as heir of his father, may sue and 
recover this land from a third possessor, to whom his mother illegally con- 
veyed it. The institution of suit amounts to a ratification of the exchange 
* and purchase of the land for his benefit......................... Blount v. Summs, 


2. The testator, leaving a forced heir, cannot, by the provisions of his will, 
dispense with the intervention of the Probate Court, and the forms of law, 
required in making the inventory of his estate. His power over the legiti- 
mate portion of the forced heir ceases at his death. 

Chase, under tutor, etc., vs. Matthews’s Executors, 


HUSBAND AND WIFE. 


1. In a suit on a promissory note, purporting to be signed by the husband 
and wife jointly, and there was no proof of his signature, or authoriza- 
tion to her to sign it, but she recognized the debt in her will: Held, that no 
recovery can be had against her succession, because she could not contract 
such a debt during marriage, without the authorization of her husband, which 
OE ibis. sccccnacemens a0 <puneemeecnaia Maddox vs. Maddox’s Executors, 


2. Where the wife is desirous to sell her paraphernal property, and her 
husband refuses his authorization, she must apply to the parish judge of 
her domicil, who may authorize her to contract, etc.......... Fowler vs. Boyd, 


3. In an action by the wife, to rescind the renunciation of her right of 
mortgage, on the ground that the debt secured did not accrue to her advan- 
tage, the judgment of separation of property from her husband will only be 
received as evidence rem ipsam. She must prove her claim aliunde. 

Colsson vs. Consolidated Association Bank, 


4. Where property is purchased by the husband, during marriage, with 
the funds of the wife, it belongs to the community. 
Stokes vs. Shackleford et al., 


5. The estimated value of slaves settled as dowry, does not transfer the 
property in them to the husband, unless there be an express declaration to 
that effect in the marriage contract..................Bourg vs. Truhan’s Heirs, 


6. So, the future husband does not come under any express obligation to 
pay the price of slaves, estimated in fixing the amount of dowry, any more 
than he does of lands that are dotal, which cannot, even by express agree- 
ment; become his: properly iis. ciacccceeccc sca dssdcldadeccseveseceensduauceseuecaunaes - 


7. There must be a definite price fixed for slaves which are constituted 
dot, and which the husband is bound to pay, or there is no sale and transfer 
of the property in the slaves to him... ..0......ceccses- sscceccocesecsseceescseccseses 


173 


357 


13 


70 


105 


170 


278 


ib. 


ab. 






























644 INDEX OF 





PAG 
8. The acknowledgment of the husband in the marriage contract, that he 


is possessed of, and is accountable for the dot of his wife, furnishes no proof 
of payment, so as to authorize her to assert her legal mortgage, and recover 
as against third possessors and creditors of the husband. 

Dimitry et ux vs. Pollock et al., 


9. The wife had the capacity, even before the act of 27th March, 1835, 
to make a valid renunciation of her dotal and paraphernal rights, on pro- 
perty ceded by her husband to his creditors, when she appears with the 
creditors, and compounds with them for a part of her debt. 

Pannell’s Heirs vs. Overton, 


INJUNCTION. 


1. A perpetual injunction will not be granted by the court in a case 
where it is not demanded, and where the right to be secured is not a corpo- 
ate one, but one common to every inhabitant. 

Municipality No. 1 vs. Municipality No. 2, 


2. Nor will an injunction be maintained when the purpose of the suit is 
to restrain the action of the City Council, when the right claimed is indefi- 
nite, and when such injunction might tend to limit a legitimate exercise of 
Ry wen fae aw Crh ne nisin ces inst sivncemiesnnstinrasnssennnnsvcesesens 


3. A judge is not bound to receive sureties in an injunction bond, resi- 
ding out of the parish, and whose solvency and sufficiency are unknown to 
asian acnianeiAciiiiiaiintcnianbae awe seneenice Sacueeee Mourain vs, Devall et al., 


4, In the settlement of the estate of deceased persons, all the property to 
which they had any right or claim may be sold. A third party cannot arrest 
the sale by injunction, on pretence that he is the true owner and in posses- 
A scictieinctiictahidiicancss Zu cietiayeenciaieaixebaaaaiaid Seymour vs. Bourgeat etul., 


5. An injunction to restrain the sale of a plantation under a fieri facias, 
because all the eontiguous tracts of land adjoining are not included in the 
advertisements, as necessary to its cultivation, etc., will not be sustained. 
Nor is it ground for an injunction that the plantation was described as a 
tract of land, when it is shown to be cultivated as a colton or sugar estate. 

Arnous vs. Lesassier, 


6. The amount of damages to be decreed on the dissolution of an injunc- 
tion, is within the discretion of the court, under the provisions of the act of 


7. The law allows ten per cent. infercst on the dissolution of injunctions, 
but the court will not give it when it is not prayed for by the party.......... 


8. When the surety in an injunction is not before the court on appeal, no 


49 


93 


123 


124 














PRINCIPAL MATTERS. 645 


PAGE 


judgment for interest or damages can be pronounced against him, on dis- 
solving the injunction............. aheiiwacudaderaace Spurlock vs. Hunter’s Heirs, 


9. The act of 1831, relative to injunctions, does not say from what date 
the interest is to run, when they are dissolved; but in this case it is com- 
puted from the time the judgment was rendered in the court below.......... 


INSOLVENCY. 


1. The syndic is not discharged by the homologation of the tableau of 
re-partition, where the judgment is silent as to the discharge, although he 
prayed for it. As long as any thing remains to be done, the functions of 
the syndic COMUINNE......600...0sscccscerscessesecone Saaioases Levy vs. Jacobs et al., 


. A cession made by an insolvent debtor, transfers all his property and 
rights to his creditors, both as to that which is placed on his schedule, and 


that Whe) 18 NOC vc csesccccercsnwcisevecaxes gacgucdwacscunediaecandaad weisiainadcxeasnes 


3. Where a tableau of distribution is filed by the syndic, fixing the rank 
and rights of the creditors, and is homologated, it becomes res judicata, 
and no subsequent alterations, or other claims, can be allowed in a second 


tableau of distribution filed by the syndic............... Ory vs. His Creditors, 


4. An insolvent debtor, in actual custody, who is a merchant or trader, 
may be discharged from imprisonment without depositing his books in court, 
when there is no opposition by the creditors to his ecssio bonorum. 


Powell vs. His Creditors 


5. All creditors of an insolvent debtor residing out of the state at the time 
of the surrender, or cessio bonorum, are represented by the attorney of the 
absent! Creditorticsies. ca <ccsccseccniustecescouses wateudascaeas .....-Olney vs. Walker, 


6. The attorney at law of an absent creditor, in his suit against the 
debtor, does not possess the faculty of representing him in the concurso of 


GLOGILOLS BINGE A CESL10! COON Seis oc deccdcccaececeacuwececwacwenusnuaviascacsenduas 


7. A merchant who is in failing circumstances, and under protest, may 
sell and dispose of his property by valid contract to a bond fide purchaser. 
The presumption arises, from his being under protest, that he lacks money, 
and it is necessary to sell property to raise it............ Thompson vs. Gerdon, 

8. The principle that the property of a debtor is the common pledge of 
his creditors, is not peculiar to the commercial law; for, as long as the 
debtor is in possession of his property, and until a surrender, he retains the 
power, and it becomes his duty, to sell and reduce it to etal for the pur- 
pose of discharging his debts..................seeeees weasasaeteas seeceus reetee 


9. A bond fide purchaser of property from a failing debtor is in no ps 
of being disquieted in his title, or possession, when no other ground of sus- 
picion exists but the protest of his vendor's notes............. ecunwenveqaaededudes 
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10. A commander of a steam-boat, who speculates in the purchase and sale 


of sugar, cotton, and salt, which he furnishes to planters and others at their 
request, and keeps no books but those of the boat, will not be considered a 
merchant or trader, in the technical or legal sense of the term, and is dis- 
pensed from producing his books in court, when appplying for the benefit 
of the insolvent laws............eccceceseeees saeeunesinea Wright vs. His Creditors, 308 


\ 

11. Asale by a debtor on the eve of insolvency, of shares in a steam-boat, 
will not be deemed in fraud of creditors. when by the evidence it appears to 
have been made for cash................ 00005 LAAN RN ReRNNNIEE . ob. 


INSURANCE. 


1, The underwriter has an undoubted right to be informed of every cir- 
cumstance tending to create or increase the risk, against which insurance is 
sought, and which, if disclosed, might induce the insurer to decline or 
demand a higher premium....... Walden vs. Louisiana Insurance Company, 134 


2. So, where the plaintiff was induced by the rumour of an attempt to set 
fire to an adjacent rope walk, to insure his house against fire, and withheld 
this circumstance from the underwriters: Held, that he could not recover. ib. 


3. Parole evidence is inadmissible to show, that a corporation as an insur- 





ance company, in its corporate capacity, undertook a risk for which it is 
legally liable. Courtnay et al. vs. Mississippi Marine und Fire Ins. Company, 233 


4. The president of an insurance company, cannot be considered as acting 
within the scope of his official authority, in relation to an insurance, unless 
his act is evidenced by his signature...............ccsccsesccesescecees rete . ib. 


5. So, where a policy of insurance was taken out on one hundred and forty- 
three hogsheads of sugar, from New-Orleans to Louisville, in the steamer 
Belfast, and only twenty-six were taken the first trip; the remaining one 
hundred and seventeen were shipped on the second trip of the boat, with- 
out any endorsement on the policy or new written agreement, and the boat 
and cargo was lost by fire ; Held, that the insurers were not liable, the 
policy not extending to the second trip...........0+ ssscccsseces sevsersscsecereeseess ib. 


6. Under the averments, “ that the goods to the amount mentioned in 
the policy of insurance, were not lost, and that the insurer suspected and 
had reason to suspect, that the pretended loss was altogether fraudulent, 
evidence will be received to prove that the plaintiff had not the goods when 
the loss occurred, and that it was fraudulent. 
Brugnot vs. Louisiana State Marine and Fire Insurance Company, 326 
7. Where the claim for indemnity against loss by fire, is resisted by a 


charge of an attempt by the claimant to defraud the underwriters in setting 


fire to his own store, and claiming losses on goods which never happened ; 
such fraudulent intent must be shown; but it may appear by presumptive as 
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well as direct evidence ; and when once established, no recovery can be had. 
Regnier vs. Louisiana State Marine and Fire Insurance Company, 


&. So, where the statement of losses sworn to by the claimant is disproved 
by witnesses, he is precluded on that ground from a recovery against the 
underwriters...........0s00 a 


see eeeee Pee eee Soret ee eed OO Ee Cees es eeee ss HEEFT EES SESE SOEe 


9. Presumptive and circumstantial evidence in a case may be insufficient 
to convict in a criminal prosecution for arson, and yet strong enough to 
prevent a recovery on a policy of insurance, when the claimant is charged 
with attempting to defraud the underwriters.......2....ceceecceee seers 


10. There is no breach of the warranty on the part of the insured, which 
declares, *“ that no loss in consequence of seizure or detention for, or on 
account of illicit trade, is to be paid,” where bullion was shipped from a 
port of Mexico, which is not prohibited by law, and the master of the ves- 
sel threw it overboard into shallow water, to avoid being lost in the wreck 
of the vessel. The underwriters are liable for the loss. 

Kohn et al. vs. New-Orleans Insurance Company, 

11. It is not enough to prove that there exists a general law, prohibiting 
the exportation of bullion from Mexico, to exonerate the underwriters who 
are supposed to be acquainted with the regulations of trade, and to have 
assumed all risks, except that of actual seizure or detention on account of 
RE ORs ssencssaiinsrenesinvinniinoninniaaens Sdsvadanenvasasnes acadandacdus ccccccecee 


12. A vessel which proceeds on her voyage, and is prevented from enter- 
ing her port of destination, by a blockading squadron, which requires her 
to put back to the port of departure, sustains a loss by a peril insured 
against, under the clause in the policy, insuring against * the arrests, res- 
traints and detainments of kings, &c.” and for which the insurers are liable. 

Vigers et al. vs. Ocean Insurance Company, 

13. Where the vis major, or blockading force, applies so directly and effec- 

tually as to break up the voyage, it is a restraint within the terms of the 


policy, aithough not attended by any actual seizure or arrest........... eee 


14. So, where insurance was upon merchandize in a schooner, bound from 
New-Orleans to Tampico, against the usual sea risks, and against “ arrests, 
restraints and detainment of all kings, princes, and people, of whatever 


nation, &c. ;” 


and on her arrival off the bar of Tampico, she was ordered 
away by the officers of the French blockading squadron, and compelled to 
return; Held, that the insurers were liable, and that the insured had the 


right to abandon and recover as for a total loss........... Wezaaecsacsne wicdaweesens 
INTEREST. 


1. In the absence of proof of a foreign law concerning interest, the court 
will be governed by the law of Louisiana, in allowing interest. 
Mason vs. Mason’s Widow and Heirs, 
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2. Interest is considered in lieu of fruits, and it forms a part of the price, 


for which the vendor has his’privilege, as well as for the principal sum. 


Mason vs. Mason’s Widow and Heirs, 569 


3. Interest arising ex mord is in the nature of damages, for the non-per- 
formance of a contract to pay money, and it is presumed to have been in 
the contemplation of the parties at the time of contracting ; it must, there- 
fore, be governed by the law in force at that time, which cannot be varied 


by any subsequent change in the law........ .... aetewsac’ White vs. M-Quillan, 530 


4. So where a law was passed, allowing interest at eight per cent., on 
promissory notes; Held, that it did not apply to notes executed before its 
passage, although not paid, and some of them not due at the time of its 


Passage..........5. Sis bseeerseseuwsyees sigs be ay sain cies once eweten pass sieisaadeibalevecoeasieswesenes ab. 


JUDGMENT. 


{. An action of nullity to set aside the judgment homologating a cura- 
tor’s account, will be sustained, when the account is shown to be palpably 


fraudulent, as respects a particular item in it... ...Fox vs. Bonner’s Curator, 406 


2. A definitive judgment may be annulled in all cases, when it is shown 
to have been obtained through the fraud and ill practices of the party obtain- 


ing cece eee ee eres eeseses Pee eee e Cee teers Hee EE HEHE EEEE EEE EES OEE ES SEES O SHEE EES OEE Eee ee ib. 


3. Where a judgment was rendered by the court of the first judicial dis- 
trict, and its execution is sought by resorting to the execulory process in the 
Parish Court of New-Orleans, having concurrent jurisdiction; Held, that it 
is without power to grant an order of seizure and sale, as i¢ and the Dis- 
trict Court possess the same jurisdiction, within the same territorial limits. 


AGE 








Canal Bank et al. vs. Copeland, 34 


4, Where a jndgment is taken and confirmed by default, although it ex- 
presses on its face, that due proof of the demand was made, and the clerk and 
judge’s certilicates state, that the record contains all the evidence adduced on 
the trial, yet if the evidence in the record is insufficient, a judgment of non- 


BIE IE CONOR Roe nieces ccs sceas iexecenccow ats abaceddessee Abbott et al. vs. Bell, 132 


5. A judgment without the reasons upon which it is rendered, is at least 
voidable. The constitution requires also a reference to the law on which it 
is founded, when it is possible, and when it does not appear the presumption 


arises that it was not possible to give it. Hulchiss, Tutor, ele. vs. Dodd etal. 142 


6. It cannot be presumed, that a judge was ignorant of the grounds on 
which he rendered judgment, and the constitution requires them in every 


GOR. cccaces oo vaceema ses aesen dowd oeweas nace cecuaniienrdouvenr seasons he pecous Mav envueddwne ib. 


7. So, where a judgment was unconstitutional and void, for want of rea- 
sons, and the judgment below rendered without evidence, or the evidence 
failed to come up with the record; Held, that the Supreme Court in such 


cases, cannot pronounce the judgment which should have been given below, 


but will remand the cause for further proceedings............. bdantneerroerineys . Ub 
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8. The signature of the judge is only required to final judgments, and 
not to interlocutory ones, although they be appealable. 
Van Winckle vs. Flecheauz, 
9. The plaintiff may have his judgment altered contradictorily with the 
defendant, from a judgment with mortgage, &c., to a general judgment 
WUOUE MOM CEDE.... caccodcasesssdcccen Sadeoruccecersnsuseeade Freeland vs. Hodge, 
10. Where there was no question of law, and the verdict and judgment 
being, in the opinion of both courts, supported by the evidence, the judg- 
ment was affirmed with Costs..............-ecececescees eesasae Penn vs. Webber, 


11. The plaintiff has the absolute right to have his judgment by default 
confirmed on the fourth day after it is taken, without the defendant having 
any right to set it aside, and file an answer......... Winchester vs. Rightor, 


12. Where the conclusions of the jury rest on facts, and the testimony is 
not so opposed to the verdict as to require a change, the judgment of the 
court below will be affirmed..............- Wallace, ete. vs. Beauchamp et al., 


13. An action merely to annul a judgment, must be brought in the court 
which pronounced it. But where the party sues to annul, not merely a 
judgment of partition, but the partition itself, on the grounds of fraud and 
collusion, in order to reach the property, the cognizance of such an action 
belongs to the ordinary jurisdiction, and the action must be brought in the 
Diintrie tO Guin ciecarsceeseuieevseiseaWersdaceceucas «Clarke vs. Christine et al., 

14. Where the appeal appears to be taken solely for delay, the judgment 
will be affirmed with such damages as the court, in its discretion, may de- 


cree, not exceeding ten per CeNt..........ccecseseccecees saadaue -Gibson vs. Gill, 


15. Where an appeal is evidently taken for delay, and the judgment 
appealed from carries no interest, it will be affirmed with the maximum of 


damages allowed by law.. ............06. Norment, Curator ete. vs. Gill et ux., 


16. So, judgment was affirmed with five per cent. damages, when it car- 
ried five per cent. interest..........0c-scsccescesoeess peace Vawter vs. Gill et al., 


17. Judgment nisi on bail bonds, need not be signed by the judge, in 
order that copies be served as notices on the parties. The judge's signa- 
ture is only required to final judgments.......... Stale, etc. vs. Johnson et al., 

6 Where a judgment nisi is directed by law, to be made final at the 
succeeding term, and the court fails, it may be done at the following term. 
The law in this respect is considered as merely directory...............sceceeees 

19. On a motion to make a judgment final, the proceedings are summary, 

and no particular day need be assigned for trial.......... ere re seaceweuieds 


20. When an act creating an offence, is repealed, even after judgment in 
the inferior court, the judgment must be reversed if it has not been 
affirmed before the repeal. It is otherwise when the remedy only is changed 
BF BO BOW MAW ic ccccicenssiccevessnvessnesentscunauenss weccaes sdacaalsvudduseacueceaucaena 
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21. Notices of judgment, should be served in the same manner as in 
serving petitions and citations in the first instance,........ «Brown vs. Trent, 


22. After judgment by default, it is too late to plead an exception to the 
plaintiff’s capacity to sue. Judgment by default is equivalent to issue 
I iciisacsniinnassndcanessinns Reynolds’s Tutor vs. Reynolds’s Administrator, 


JURISDICTION. 


1. A judgment creditor, may demand the execution of a judgment ren- 
dered in a different court from the one to which he applies for the execu- 
tory process; but this process cannot issue from a court of concurrent juris- 
diction, within the same territorial limits, as to its jurisdiction. The party 
must resort to his fieri fucias, on his judgment. 

Canal Bank et al. vs. Copeland, 


2. The legislature cannot vest the power in the Supreme Court, to sus- 
pend notaries in office for mal-practices, because the court would then be 
exercising original jurisdiction, when the constitution expressly provides, 
that its jurisdiction shall be appellate only. 

Robouam’s Heirs ys. Robouam’s Executor, 


3. The ordinary or gencral jurisdiction, should not be restricled, except 
by the unequivocal will of the legislature.............. Henry vs. Keys et ux., 


4. The District Court, is not without jurisdiction ratione materi, in an 
action of partition, between co-heirs and joint owners of immoveable pro- 


perty of full age, inherited from a deceased sister... ............cceceeeeeeeeeeeees 


5. The District, and not Probate Courts, have jurisdiction of actions, to 
annul judgments of partition, on the ground of fraud and collusion, and 
MOBCH IRS PLOPOUEY os <ssicecncissaecey esvasiwenscnwesecsslen’ Clark vs. Christine et al., 


6. The district judge has jurisdiction for the appointment of notaries 
and other persons to take inventories, &c. of successions, where the parish 
or probate judge is disqualified from interest, or other causes, from acting. 

Slate vs. Judge Buchanan, 


JURY. 


1. Where the conclusions of the jury rest on matters of fact, and the 
testimony is not so opposed to the verdict as to require a change, the judg- 


ment thereon will be affirmed............... Wallace etc. vs. Beauchamp et al., 


2, When the evidence leaves it doubtful, whether the parties understood 
each other as to the transfer of a certain account, charging the defendant’s 
firm with it, the jury is the proper tribunal to decide upon the whole 


NOR oioecns cance anuncecsswvenes cdlavie tan cae Rabe aaoRUSNSN ECR TO CORE NO Kccvcse sear 
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3. Where it appears by the verdict of the jury, on examination of the 
evidence, that substantial justice has been done, judgment will not be dis- 


a steesannewbines 2 sieeaneeisvinanvaanineliel Elam vs. Morgan et uz., 


4. The verdict of the jury, rendered on doubtful evidence, and the effect 
of presumptions arising from circumstances in a case, will not be disturbed. 
Williams, etc. vs. Warfield, 


5. Where it appears, that the verdict of the jury-is not based on any 
assignable cause of action, or supported by any testimony found in the re- 
Cotd, it will beset aside cis ses dec senccvcdescacseacaccaesoesd Gill, etc. vs. Reneau, 


6. Either party has the right to pray for a jury at any time before the 
cause is set for trial ; and this right cannot be denied, even when it is clear 
it issintended: for delay scic.icccssccscecscvsncecoes Reynolds’s Curator vs. Mahle, 


7. A challenge to the array, on the ground that the jurors were irregu- 
larly drawn, will be disregarded, and the trial proceeded in, when it does 
not appear there was any ma/erial irregularity in drawing them. 

Pralt vs. Grappe, 


8. The mere fact that the clerk, while writing down the list, requested 
the sheriff to draw the names of the jurors from the box, does not vitiate 


the array so as to set aside the panel...........+006 scidtesadevedesaaaq wa decssaceceas 


9. The jury are to be guided by the evidence before them, but cannot 
inquire into the correctness of the judge, in rejecting or admitting particu- 


lae OVIDOMCO ko cacsccnvensccascsersnenasseesie Pe ee 


LAND. 


1. Land situated and lying below high water mark, is not susceptible of 


PriVAtS OW RONSMIDH..2253<..ce55 sacscdneussRaweccosaesasestadans Milne vs. Girodeau, 


2. So, the plaintiff in a petitory action, who sues to recover land, lying 
below high water mark, and forming part of the bed of the lake, cannot 


recover as owner in his own right. ............0.cceccccceccecces deniewessauadeuanas 


3. The act of congress, passed in 1932, allowing front proprietors a pre- 
ference in becoming the purchasers of back concessions of land, gives to 
the front owner, from the time of its passage, an inchoate right, which will 
enable him to maintain an action for damages, for waste committed on the 


land, before entry and purchase by him........ aaaeaaas ... Lerrill vs. Chambers, 


LAWS. 


1. All laws before they become obligatory must be known, and be promul- 


gated by the Governor.,..........6...6 Cheyron’s Heirs vs. Attorney General, 
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451 


ab. 


457 


324 
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2. So, a law which is promulgated by the Secretary of State, in pursu- -_ 


ance of a resolution of the two branches of the legislature, which never 
received the approbation of the Governor is not obligatory..........s.eseseees . tb. 


3. It isa sound principle of construction never to consider laws as ap- 
plying to cases which arose previous to their passage, unless the legislature 
declared such to be their intention..................5 State vs. Judge Bermudez, 352 


4. The legislature has no right, perhaps, to add to the obligations or 
responsibilities which flow from a contract at the time itis made, or to 
abridge any of the rights which it conferred............ ...ceeseeeees bcenhci minnie ib. 


5. So, acquired rights and existing contracts cannot be affected by subse- 
quent legislation; but in relation to remedies, forms of proceedings and 
limitation of actions, a different principle applies, and the legislature may 
I ici vcinsciesiciisinsanionninnsiionntene nition: denise iassni iene aiianeRe ib. 


6. The monition law of 1834 is a remedial statute, intended to prevent 
the mass of litigation growing out of alleged informalities and nullities of 
judicial sales, which gives to all purchasers at judicial sales, the right to 
invoke its provisions; and it applies as well to sales made before, as since 


StS PASBAGO.....0s00000 soscecees i Sih ache niece aa ate: acaba ib. 


7, When there is no evidence in the record, of the laws of the State, 
where the transaction or contract in question was made, it will be decided 
according to the laws of this State.................00 Harris vs. Allnutt et al., 465 


8. Where the answers to facts and articles, touching the law of another 
State in relation to interest, show that there is a statute law on the subject, 
the statute itself must be produced....../ Mason vs. Mason’s Widow and Heirs, 589 
9. In the absence of legal proof of a foreign law, the court will be go- 
amend hy Shen Dawe OF Chit Wat... 5 os. wis acess sccsnensiseeserscusssvencrsesnsecese ab. 


10. The object of the monition act of 1834, is merely to provoke an 
inquiry into the legality of the proceedings, which preceded or accompa- 
nied judicial sales; and the homologation of such sales has no other effect 
than to cure all nullities resulting from any informality in making the sale. 

Pannell’s Heirs vs. Overton, 555 


LITIGIOUS RIGHTS. 


1. The law recognizes the sale of litigious rights, and courts have no 
power to prevent it...... 0. ...ccccsorcsvsrrescensses Seymour vs. Bourgeat et al., 123 


2. The sheriff's sale, under execution, of a judgment pending on a devolu- 
tive appeal, is not the sale of a litigious right, which is forbidden by law. 
The code, article 2622, speaks of conventional transfers and sales and not 
an adjudication by a public officer.............ccceceseeeeeseeees Early vs. Black, 205 
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3. The article 2624, No. 2 of the Louisiana Code, authorizes the trans- 


fer of a litigious right from a debtor to his creditor, and it is excepted from 
the operation of anticle BOG oo... cincacccsescts nis osemisnss-sesatnndenaekquenns ab. 


LEASE. 


1. The law does not require the lessors to demand payment of the rent 
on the very day it becomes due, in order to place the lessees in mord, so as 
to obtain a dissolution of the lease in case of non-payment of the rent. 
Hyde et al. vs. Palmer & Southmayd, 359 


2. So, it is not necessary that demand of the rent should be made by or 
in the name of all the members of a commercial firm, to whom the lease is 
given. It may be made by either Of thie TCTDGEO sc cccceacenieeccaciceveedades 1b. 


3. Where the owner of a tract of land gave permission to make a race 
course on it, saying to the plaintiffs “they might have the land ten years 
for nothing,” or “as long as they pleased ;” but it does not appear that the 
owner was to derive any benefit from the improvements put on it: Held, 
that there was no lease, and the heirs of the late owner are entitled to the 
possession under their inheritance.................. Paige, &c. vs. Scott’s Heirs, 490 


4. It is of the essence of the contract of lease that a rent, or an equiva- 
Jent:-ahould be: statedeocccve iiesss vecceen concn censucsuaciavececdceesdanssacas asceisaas te 


LOTTERY. 


1. The church wardens of the Catholic congregation of St. Francis were 
authorized to raise the sum of twenty thousand dollars by lottery, and to 
draw as many as three classes, with the right to sell their privileges, which 
they did, to a third person, whoalso sold his rights and privileges to F., who 
drew as many as 20 classes: Held, that there was no privity between 
the church wardens and F., and they were not liable for the payment of the 
prizes drawn under his management....... Walton vs. Catholic Congregation, 493 


MANDAMUS. 


1. A mandamus will not lie to the District Court, commanding him to 
take jurisdiction, and try a cause which he has sent to the Probate Court 
on & plon to hie jariediCtiOtivecs..ccccccccosessessessnees State vs. Judge Morgan, 118 


MARITAL PORTION. 


1. Where the widow receives her share of the community property, and 
a sum of money in lieu of dower, and the disproportion between these sums 
and the amount to be divided among three children, does not authorize the 
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court to say she is in necessitous circumstances, she will not be allowed a 
marital portion........ scdoeeenercwieseenee Mason vs. Mason’s Widow and Heirs, 589 
MINORS. 


1. Emancipated minors are not exempted from arrest for debts legally 
contracted by them after their emancipation. 
Merchants’ Insurance Company vs. Barroso, 


2. Where the testimony leaves the question of minority doubtful, and 
justice requires it, the case will be remanded............ Seneawaerens eee ie 


MONITION LAW.—sEE Laws. 


MORTGAGE. 


1. Where the vendors of a steam-boat take a bill of exchange for the 
price, reserving their privilege and mortgage on the boat to secure payment, 
and the bill is not paid, through the neglect of the holders in not using due 
diligence, the mortgage, which is but an accessory to the debt, is extin- 
OE WU hai ciiisescnsiscsessncnes bisdehintee Fulton Company vs. Wright et al., 


MUNICIPAL LAW. 


1. According to the terms of the compromise between the city of New- 
Orleans, the front proprietors, and private claimants of the batture, dated 
the 20th September, 1820, the entire batture and open space between New 
Levee-street and the river, in front of faubourg St. Mary, is dedicated to 
public uses, and those to which it is naturally destined as a part of the port 
of New-Orleans...... ................Municipality No. 1 vs. Municipality No. 2, 

2. The administration of this public place, andthe batture on it, is confi- 
ded exclusively to the Second Municipality, whose duty it is to administer 
it in such a manner as to promote the important purpose for which it was 
dedicated, and not to impede any right to the use of it to the citizens gene- 


3. The right to take earth and sand from this batture is not a corporate 
right, but one common to every inhabitant of the city. The use of this 
right is to be so regulated, as not to defeat other great objects of the dedi- 


cation, as well as to protect all the citizens in an equal enjoyment of it...... ib. 


4, A perpetual injunction will not be granted by the court in a case 
where it is not demanded ; and where the right to be secured is not a cor- 
porate one, but common to every inhabitant. ...............cscecsseceeccsesceseees 

5. Nor will an injunction be maintained when the purpose of the suit is 


to restrain the action of the city council, when the right claimed is indefi- 





411 


ib. 
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49 


ib. 


ib. 
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nite, and when such injunction might tend to limit a legitimate exercise of 
authority vested in the council. Municipality No. 1 vs. Municipality No. 2, 


NEW TRIAL. 


1. Where a party is surprised for want of a knowledge of his adversary’s 
title, which, if disclosed, he could have defeated, he should show this by 
affidavit, as grounds for a new trial......Gravier’s Curator vs. Rapp, f. w. ¢., 


2. When a case turns mainly on questions of fact, and the court is unable 
to pronounce finally on some one of the pleas, it will be remanded for a new 
I asics sicsstannantetiaxanincaiecensniveucurnanimuaieaiaaalias Varion vs. Bell, 


3. The disappointment of a party in being deprived of the testimony he 
wanted, by the misconduct of a witness at the trial, presents good ground 
for a NEW rll eceiczscs Seneasiasrceusinscdotieeatacsats Leckie vs. Crain et all., 


4. In this case the evidence being insufficient to decide on the merits, it 
was remanded for a new trial...........cccccsccsscscccccccees Hood vs. M‘Corkle, 


NOTARIES. 


1. A charge of a round sum in a notary’s account, for “inventory, 
copies, &c.,” is illegal, and contrary to the tariff, even in succession matters, 
and should be disallowed........... Robowam’s Heirs vs. Robouam’s Executor, 


2. The legislature cannot vest the power of suspending notaries in office, 
for mal-practices in this court, because it would then be exercising original 
jurisdiction, when the constitution expressly says its jurisdiction shall be 


PCN) CY CA) | Sree err emrer mcr cer rr ter rerrerrrrreceert err erre eC ece cere cr tt 


PARTIES TO ACTIONS.—sEeE acTIon. 


PARTNERSHIP. 


1. A partnership may sue on a contract for the sale and delivery of 
slaves, made by one of the partners, to the firm of which he is a member. 
Forstall & Co. vs. Blanchard et al., 


2. Where the petition charges the defendants as a firm, and it appears 
the transaction was a commercial one, they will be considered as liable in 
solido, and judgment rendered accordingly, without any express prayer to 
that effect............. tgdidedseudeadeédizsscatasdaacdine Chapman vs. Early et al., 


3. When only one partner of a firm joins issue and appeals, this court 
cannot inquire whether the other one was legally cited or not, or whether a 


curator ad hoc ought to have been appointed to defend him..............e0e0es 


49 


162 


384 


73 


tb. 


ib. 
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4. Creditors of a firm are entitled to be paid by preference out of the 
partnership effects, over creditors of an individual partner of the firm. 
Gardiner et al. vs. Smith, 


PAYMENT. 


1. When two debts are not equally due and payable, the debtor is pre- 
sumed to have the greatest interest to discharge that which is already due 
and payable, and for which he is liable to an immediate suit, in preference 
to one not due; and the creditor is bound to impute payment to that one, 
when nothing is said..................c000068 Forstall & Co. vs. Blanchard et al., 


2. So, a debtor is presumed to have a greater interest in discharging a 
mortgage than a chirographery debt, when both are equally due and paya- 
ble; and imputation of payment must be made accordingly............00 sees 


PRACTICE, 


1. Where the petition is addressed to the District Court for the particular 
district in which suit is brought, it is sufficient, without naming it to be in 
the State of Louisiana............. athinipren mann nseeeeenens «. Lallande vs. Terrill, 


2. The Code of’ Practice does not require the defendant’s name and sur- 


name, to appear at full length in the citation...........cc0.cceeeeeeee issues meee 


3. Amendments offering to set forth the true name of the defendant, 


when it is mistaken in the petition, ought to be permitted instanter...00...... 


4, Appearance, and filing exceptions by way of answer, are matters of 
right at any time before trial, on the tacit issue arising out of the judgment 
I oovsicancscecinssnciceraniameweenssssns Nichice ane NaRSa Cea eaeR 

5. The defendant being sued on his note, denied his signature, and proof 
was made of it. Onthe trial he moved the court to instruct the jury, that 
as no evidence of title to the note was given, the plaintiff could not recover : 
Held, that he was prohibited from every other means of defence, after 
having formally denied his signature................ ener Cochran vs. Perry, 


6. If the counsel for either party requests the court, when the evidence 
closes, and before the jury retires, to charge them in a particular way, and 
it refuses, a bill of exceptions may be tendered to such refusal, even after 
the jury returns with their verdict.................. State vs. Judge Buchanan 


7. Itis sufficient if the judge refuses to charge the jury as required by a 
party, that the exception be taken when the charge is made. It may be 
drawn up, and submitted to the court, within a reasonable time thereafter, 
Gn i ee I ais oss is sac ctsnsibrnsinrerndcurnrcencensins 

8. Where goods were attached in the hands of a certain mercantile firm, 
which are claimed by an intervening creditor, who alleges they are in the 


370 


ib. 
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ib. 


ib, 


ib. 
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ib. 
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possession of a different firm, he cannot offer evidence to show the goods 


actually attached are his, when the two houses are distinct, because the 
proof must conform to the allegation............ Pritchard vs. M‘Kinstry et al. 


9. In an action for the value of stolen goods, it should be fixed at their 
current selling price, and not the original cost of the goods. 
Patterson vs. Behan et al., 


10. Where the petition alleges the defendants are trading under a firm, 
and it appears the transaction was a commercial one, they will be considered 
as liable in solido, and judgment given accordingly, without any express alle- 
gation or prayer for a judgment in solido............ Chapman vs. Early et al., 

11. The petition must contain the name and surname of the plaintiff: it 
is insufficient to give only the initials of the christian name. 


Lee & Hardy vs. Rice et al., 


12. Where a judgment by default was taken on the second day of the 
term, and on the fourth thereafter, being the last, the defendant filed his an- 
swer setting the default aside: Held, that the plaintiff was entitled to have 
the cause set for trial the same day............ saeccucas Winchester vs. Rightor, 


13. Where the petition, claiming certain lots of ground, is silent on the 
subject of the defendant’s buildings being a nuisance, the plaintiff cannot 
demand its abatement, and the removal of the buildings, 

Milne vs. Girodeau, 


14. Where the wife is a party plaintiff, and fails to produce the necessary 
proof of the authorization by her husband to sue, the court, when justice 
requires it, will remand the case for further proceedings. 

Keys et al. vs. Nettles, 


15. The plea of payment admits the debt once existed, but has been paid ; 
and unless the defendant proves payment, it will be considered as still exist- 
ing, and the plaintiff will have judgment...... diwcicdudisaadd Jones vs. Bishop, 


16. Where the defendant pleads the general issue and payment, the pleas 
are contradictory and the latter will prevail............ eectaes da iscaudigauaatisads 


17. If it appears from the record that the proceedings in a suit are alto- 
gether defective from the commencement, the petition will be dismissed. 
Gill, &c. vs. Reneau, 


18. If the answers of the plaintiffs to certain interrogatories of the de- 
fendants, on the order of court, were not called for by the interrogatories, 
they may be disregarded by the jury under instructions from the court. 

Bailey, &c. vs. Hickman, 


19. It was held, in a case where a supplemental petition of the heirs &c. 
of a deceased plaintiff was presented, after issue joined, that it was in the 
83 VOL. XII. 
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nature of a revival of the suit, rather than an amendment, and must be 


notified to the defendant by service of the new petition and citation. 
Babcock, &c. vs. Williams, 428 


20. But where a co-plaintiff died after issue joined, and an order was 
made contradictorily with the defendant to revive the suit in the name of 
the heirs, etc. of the deceased plaintiff: Held, that no service of amended 
petition or citation was necessary ; or even judgment by default, in order to 
proceed to final judgment...... a sielaa Oe oawiaide Rinieisied earcloeiey sea sreceueaeonune stusistievessle ab. 


21. Where a decision on a point of practice is known and made public, 
no delay will be allowed the party to avail himself of it at the trial of the 
a siiiaa sabia ckasarninceeccnsamniiainiheamlisana ..Cuny vs. Robert et al., 47: 


_ 


22. Where the petition alleged “that at the proper time, due and legal 
demand was made of payment of the note at the proper place and payment 
refused”—the note being annexed to the petition as part of it, it was deemed 
a sufficient allegation to let in proof of demand. 


= 


Laferriére vs. Bynum et at., 58 


23. It is sufficient to allege “that due and lawful demand of payment 
was made without effect,” with the note and protest annexed and made part 
of the petition, to let in proof of demand..................Laferriére vs. Wells, 588 


24. Where an intervening party admits in his petition or answer, the mate- 

rial facts alleged by the adverse party, he will not be allowed to amend and 

deny the facts admitted, so as to put the adverse party to the proof of them. 
Mason vs. Mason’s Widow and Heirs, 589 


PRESCRIPTION. 


1. In the case of Guillet vs. Erwin, 7 Louisiana Reports, 580, if it had 
been urged that prescription would have been interrupted by the appoint- 
ment of a curator ad hoc to the defendant, the plea of prescription in that 
case might probably have been supported............. George vs. Fitz Gerald, 604 


2. If, after prescription has run, the maker of a note in a letter to the 
holder, acknowledges the existence of the debt, but says a prolongation of 
the time of payment had been allowed him, it will take the case out of pre- 
Ries ci scnnsiiierssicssntcaiianisaesisinnssniauniinnianiinicentioneat Shiff vs. Hertzogg, 455 


3. Prescription is interrupted when the possessor is cited on account of 
the property or the possession; and the same rule applies to the prescrip- 
tion liberandi causd. It is interrupted although the tribunal be without 
JOPIsdiICtiON.......0s.cccccere sossssecccoscscersecsscoscecereees White vs. MQuillan, 530 


4. The citation of a debtor, by service of the citation, together with a 


copy of the petition, although it may appear that the copy was not duly 
certified by the clerk, is a sufficient judicial demand to interrupt prescription. 2b. 
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PRISON LIMITS. 


1. Where the prison limits are established by the police jury, and after- 
wards a portion of the parish is added to another by law, including a 
part of the prison limits: Held, that this change did not restrict the limits 
or abrogate the ordinance fixing them, and that a debtor in the limits was 
entitled to the same boundary.............seseeeceeeeeeesees Olden vs. Alexander, 156 


PRIVILEGE. 


1. The recording of the adjudication of work to be done on levees and 
roads, creates a privilege for the price of the work, on the land, which fol- 
lows it into whosesoever hands it may come; but the third possessor is 
entitled to full notice of the proceedings against the property, that he may 
retain it, by paying off the incumbrance............De Verbois vs. Navy et al., 248 _ 


2. Freighters, or shippers, have a privilege on the vessel for the amount 
of damages occasioned the goods, by the failure to deliver them, through 
the default of the captain...... eicased Stinson et al. vs. Schooner Pennsylvania, 332 


PUBLIC WORKS. 


1. The act of the 8th of February, 1831, section 5, requires the procés ver- 
bal of adjudications of work to be done to levees, roads, &c., to be recorded 
by the parish judge, which shall operate as a lien on the land over which 
the levee or road is made, and, in case of non-payment by the owner, an 
order of seizure and sale shall be granted by the parish judge, whatever 
may be the amount due, &c.; but the parish judge has no jurisdiction of 
an ordinary suit for the payment of a privileged claim of this kind over 
three hundred dollars..............06ss005 wardidgaeautus De Verbois vs. Navy et al., 247 


2. The recording of the adjudication of work to be done on levees and 
roads, creates a privilege for the price on the land, into whatever hands it 
may come ; but the third possessor is entitled to full notice of the proceed- 
ings against the land, that he may have an opportunity to retain it by pay- 


Sane EE ie ikea occ ceeernncngnscimnnennnniinbidanadan ee ib. 


RECONVENTION. 


1, The demand of the plaintiff, and the plea in reconvention, should be 
determined by one and the same judgment; so, where the plaintiff dies 
after a reconventional demand is put in by the defendant, the case will not 
be transferred on that account to the Probate Court, but may be acted upon, 
partly as compensation in reducing the plaintiff’s claim, and partly as a 
judgment in reconvention...............4. seins wrseeee Dailey vs. Smith, 506 
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REDHIBITION. 


1. Drunkenness in a slave is a vice of character, which, under the provi- 
sions of the Louisiana Code, is not redhibitory, so as to give rise to the 
CN CN i seisicccicetiiecirtevneevacvstesiens Meese Behan et al. vs. Faures, 


2. So, viciousness and madness, resulting as a consequence from drunk- 
enness, in a slave, will not sustain the redhibitory action..............c0seeeeeee 


3. According to the provisions of the act of 2nd January, 1834, redhibi- 
tory, bodily or mental vices and maladies, which discover themselves within 
fifteen days after the sale of slaves recently brought into the state, are pre- 
sumed to have existed on the day of sale, and give rise to the redhibitory 
I iiciscninininmnsnnisivnnnesintidiinivanconnnninacnuiie Mulhollan vs. Huie, 


4. So, where a slave was taken sick within twelve days after the sale, and 
died, and the proof rather tended to show that the disease existed before or 


at the sale: Held, that the seller is bound to restore the price to the buyer.. i 


SALARY. 


1. Where a person is employed by the year, he cannot quit the service 
of his employer, without forfeiting his salary; nor can he be dismissed ad 
libitum, and thereby deprived of it. 

Beckman vs. New-Orleans Cotton Press Company, 

2. So, where the plaintiff was employed by the year, at a fixed salary, to 
superintend the defendant’s cotton press, and, after his year had com- 
menced, he was dismissed, because he refused to submit to a diminution of 
his salary: Held, that he was entitled to recover the amount of it for the 
CG PO iskcccevecccsenscevess saisniebu smc sicnsessienanieeas SeSeissuemeostesioesees sissbneeesesss 


SALE. 


1. A sale of slaves, the consideration of which is a sum acknowledged at 
the time, to be owing by the vendors to the vendees, and stipulated to be 
paid on a particular day, and, on failure, the sale to become absolute, other- 
wise it is null and void: Held, that this is a valid sale, and becomes abso- 
lute on the failure of the vendors to pay the sum due the vendees, on the 
day stipulated............... Saduiscelevecawerecon Forstall & Co. vs. Blanchard et al., 

2. The purchaser at probate sale cannot retain the amount of his notes, 
in discharge of a legacy from the decedent to his minor children, on the 
ground that he is entitled to receive it for them, and has the usufruct during 
his marriage with their mother. His debt to the estate is personal, and his 
claim to the legacy in autre droit.................Gorton vs. Gorton’s Executor, 

3. In a sale of a tract of land, described in the instrument of writing as 
having certain boundaries, but making express reference to a plat of survey, 
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“being four quarter sections, as surveyed by M. L.,” the reference to the 
plat of survey must control the vague and indefinite description of the 
boundaries in other clauses of the contract................ Millikin vs. Minnis, 5 


SEQUESTRATION. 


1. Where the defendant was sued to deliver the possession of a gang of 
slaves, and they are sequestered, he will not be allowed to select a portion 
and bond them, leaving the rest in the hands of the officer. 

Taylor vs. Penrose et al., 1 


2. The defendant should be permitted to offer evidence of the allegations 
upon which he grounds his motion to set aside an order of sequestration ; 
especially when the facts offered to be disproved formed an inducement for 


GE 


39 


37 


granting the order........... eesccccscccecsess sevesseeeVan Winckle vs. Flecheaux, 148 


SERVITUDE. 


1. Where two estates are situated adjacent to each other, the one below 
owes to the other a natural servitude, to receive the waters which run natu- 
rally from it, provided the industry of man has not been used to create that 


HOFVICUACs 0.5. ccccccssccvccese aceceuutwa asiessawe aisvnwewaddes wacaceas Martin vs. Jett, 501 


2. The owner of the superior estate cannot make on his own land any 
works which would change the natural passage of the water upon the one 
below owing the servitude, by collecting it upon a single point, and giving 


it thereby a more rapid current, etc.............0.4 seinsantdienniiuisienneael . id. 


3. But the owner of the superior estate may, nevertheless, make any 
work useful and necessary to agriculture, as furrows in a field, or even 
ditches; not for the purpose of making the water flow upon the adjacent 
land, but for the purpose of improving and cultivating his land, and making 
it more healthy. He is not, however, to ameliorate his own land to the 


Selsey OF Wie Bi itis cra snsscannsscsornuniansemminienmanenin sonsesesecucecece ON 


SHERIFF. 


1. The sheriff cannot be compelled to amend his return. So the court, 
will not require him on a rule, to show cause tu amend, and state at whose 
instance he served certain notices of judgment. 

Gravier’s Curator vs. Carraby’s Executor, 1 


SLAVES. 


1. In this case it is decided, that none of the slaves mentioned in the 
will of the late Julien Poydras, have the right to be emancipated, until 
twenty-five years afler the sale of his estate, even if they have attained 
their sixtieth year; and that no slave having arrived at this age can claim 
his stipend of twenty-five dollars per annum, and exemption from labor, 


27 


until he be emancipated.,.............. Poulard, c. p., et al. vs. Delamare et al., 267 
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SURETIES IN BAIL BONDS—seEr Balt. 
SURETY. 


1. The surety in an injunction bond, is a competent surety in the appeal 
bond in the same suit, unless he has been condemned by the judgment 
appealed from, as a party under the act of 1831....Leeds vs. Yeatman et al., 383 


2. When the surety in an injunction, is not before the court on an appeal, 


no judgment for interest or damages, can be pronounced against him on dis- 
solving the injunction..............c.cseeeeees ...-.. Spurlock vs. Hunler’s Heirs, 564 


TITLE. 


1. Where the expressions in the title convey three arpents front, with the 
depth of eighty, the purchaser cannot claim by diverging lines to the rear, 
under the pretext that he purchased the residue of a plantation, and thereby 
obtain more than a superfices of two hundred and forty arpents in the form 
of a parallelograim............... scans Riseuowawweucloxesiiacwente Borgeat vs. Borgeat, 139 


2. The titles of the parties, and not the manner of putting in possession, 


or the acquiescence of one in the possession of the other, for a time will 





control, when the pretensions set up under the possession, are wholly incon- 
sistent with the written titles............... eeseks seerieeeaedees Millikin vs. Minnis, 539 


VENDOR AND VENDEE. 


1. Ifa purchaser suffer suit and eviction, without calling the original par- 
ties, from whom he derived title, in warranty to defend, he cannot avail 
himself of the eviction to withhold payment of the original price ; espe- 
cially if it appears his vendor had the means of defending his title and pos- 
session ; or that the party evicting him had been enabled by the defendant’s 
laches to perfect his title......... .. Mayer’s Heirs vs. Neraut’s Administrator, 30 | 

2. So, if a purchaser fails to avail himself of all the rights acquired by his 
purchase from his vendor, or those from whom he derives his title, it is his 
own fault and imputable to his own Jaches............ Bae paseavog aesucsiendoemaeks ib. 

3. The vendor has the right to institute suit on each instalment of the | 
price as it becomes due. The pendency of another suit for a different 
instalment, in the United States District Court, sitting in the state, will be 
OO BR Nios cscs sien s neebminines Hampton's Heirs vs. Barrett, 159 

4. If the vendor sells without title at the time of sale, but acquires it 


afterwards, it will accrue to the benefit of his vendee. 
Stokes vs. Shackleford et al., 170 


WARRANTY. 
1. The heir cannot claim against the warranty of his ancestor, but is 
estopped by it from asserting title, although the title never vested until after 


the ancestor’s death..,..... 
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2. The obligation of warranty descends to the heir of the vendor, and 


one of its first objects is the buyer’s peaceable possession of the thing sold. 
In this respect the obligation is indivisible, although in regard to damages 
consequent on eviction, each heir may only be bound for his verile share. 
Stokes vs. Shakleford et al. 170 
3. The warranty of the vendor does not extend tp the payment of 
interest on the price of a slave, when eviction takes place, and when he is 
required to refund the price to his vendee. Conolly et al. vs. Bertrand, f. m. c., 313 


4. Where the purchaser of a tract of land sells, during the pendency of a 
suit, to evict him, without recourse in warranty, and divests himseif of all 
title before the final judgment of eviction, he is without interest, and cannot 
claim from his vendor a diminution of the price, which he contracted to 
PBY iicscecccecdrcscestavsaccssocasvasnasususdsetunacscuss Spurlock vs. Hunter’s Heirs, 564 


WILL. 


1. Two wills made at different times may stand together in all the parts 
in which they are not inconsistent. But where they conflict, the provisions 
in the last one will prevail.................0.:000- - Tournoir vs. Tournoir et al., 19 


2. The law declares all fidei commissa null, even those in favor of persons 
capable of receiving legacion by Will........<cicercsccescressonsssseesessrecsodemmeces ib. 


3. Where the testator requested and obtained the promise of another to 
convey a certain part of his estate, immediately after his death, to a third 
person as a legacy, this is not a substitution but a fidei commissum; i. €., a 
trust in the good faith of the person interposed, that he will convey the 
property to the person designated..............cscceeeeeees Waavadeasencessdaus aaaaea ab. 


4. The grandfather of a legatee in a will, is a competent witness to attest 
ek eee GOTO Thin ccc cccidéiemivmnan ..- Segur’s Heirs vs. Segur et al., 25 


5. Witnesses to a will, must possess the qualifications specified for testa- 
ments by public act, and for notarial acts in general, but it does not follow 
that they must be competent as judicial witnesses in any controversy grow- 

0 OE OF 0 Wcikkktcavinecsiancninaniigdmaeliae aaasgundeusiadcssaene ib. 


6. The notary may make a memorandum of the dictations of the testa- 
tor, and write out the will from it ; and if it is all done in the presence of 
the witnesses, and without turning aside to other matters, it is sufficient to 
OO WHET 06 UO I iiais nc ccieersenrevinnccreiornnns eciccauscetucuseasaauass ab. 


7. Where there were two wills, and in the first a legacy of five hundred 
dollars each, was given to two brothers, with a proviso, that if only one of 
the legatees survived the testator, he should have both legacies; and in the 
last will this proviso was omitted : Held, that it is left doubtful whether a 
double legacy was bequeathed or intended, and in case of doubt, the lesser 
quantity only will be taken as the amount of the legacies. 
Robouam’s Heirs vs. Robouam’s Exceutor, 73 
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8. A nuncupative will, to be valid, must be dictated and written by the 


notary as dictated, in the presence of three witnesses residing in the place, 
etc., and then read to the testator, by the notary, in the presence of all the 
WHROSTOS...j0000000c0csereesees Snecseien -Langley’s Heirs vs. Langley’s Executors, 114 


9. So where one of the witnesses was not present when the will was dic- 
tated, but it was read to the testator by the notary in the presence of all 
the witnesses, and they all signed with the testator and notary : Held, that 
the will is null for want of the legal formalities................:scceeeeeeee osecces Me 


10. The declaration made by the notary in a will “ that it was written 
as dictated by the testator,” may as well precede the dispositions, as follow 
them at the close of the instrument. Either would be sufficient. 
Stafford vs. Stafford et al., 439 


11. It is sufficient for the validity of a will, that it is signed by another 
person for the testator in his presence, and that of the witnesses, if it is de- 
clared that the testator is unable to sign from any physical cause, as rheu- 
matism, debility by sickness, etc. The disability may be declared by the 
notary, without a declaration from the testator ee 


12. The general provision of law is, that “ nuncupative wills under pri- 
vate signature,” must be attested by five witnesses residing in the place, or 
seven residing elsewhere ; but there is an exception in regard to this form 
of wills made in the country, that three witnesses residing in the place, or 
five elsewhere, will suffice ; provided, that in this case, a greater number 
cannot be had............ pisces eases sesaes ....Baillo et al. vs. Innis’s Executors, 483 

13. It must be shown, that a greater number than three witnesses cannot 
be had; or if it appear that a greater number might have been had to a 
nuncupative will under private signature, made in the country, it will be 
anuulled for want of the requisite number of witnesses........... en icaneniin ib. 


WITNESS. 


1. The grandfather of a legatee is a competent witness to attest the will 
in which the legacy is contained..................Segur’s Heirs vs. Segur et al., 25 


2, Witnesses to a will are only required to possess the qualifications of 
witnesses to notarial acts generally. It does not follow that they must be 
competent as judicial witnesses in any controversy growing out of a will... ab. 


3. The plaintiff's debtor is a competent witness in a suit between him and 
the defendant, who is sued on his promissory note, when it appears the wit- 
ness’s private account was contracted before the execution of the note sued 
on, even when the defendant is charged with it, by a transfer of the plain- 
tiff, made afterwards Wallace, etc., vs. Beauchamp et al., 289 


4, The absence of a witness from the court house, but who is in town, 
and not in a situation to testify at the time he is called, furnishes sufficient 
ground to postpone the trial until the next day, without any further show- 


ing by the party wanting his testimony..................Leckie vs. Crain ct al., 432 








